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PER HON'BLE

The ap
Operation,
Téchnoloéy &
as,
by the Govt
sponsored by
Deptt. of
Chairman. I
Department

post of Hea

the

'the Institute'.

in different discipline fell vacant

Institute

MR.M.L.CHAUHAN, JUDICIAL MEMBER.

plicant is working as Sr.Lecturer, Front Office

in the Institute of Hotel Management Catering

Applied Nutrition, Jaipur, hereinafter referred to

It is an autonomous Institution sponsored

of Rajasthan till 1989 and thereafter it is being

r Ministry of Tourism, Govtof India and Secretary:

Tourism, Govt of Rajasthan is its ex-officio

n the year 1997, three posts of Head of the

including the

d of the Department (Accommodation Operation) and

decided to fill those posts by issuing




"respondents

advertisement.

Copy of such advertisement has been placed on

record as Annx.Al in which qualification and experience for the

post of Head of the Department (Accommodation Operation) were

specified.
including

post of H

Pursuant to the advertisement Annx.Al, 7 candidates

the applicant and respondent No.3 applied for the

ead of the Department (Accommodation Operation).

Interview for the said post was held on 3.11.97. The selection

committee recommended name of two candidates for the post in

gquestion in otrder of merit including respondent No.3. Since

name of respondent No.3 was at Sl.No.l of the select list, as

such offer

letter dat

of appointment was given to respondent No.3 vide

ed 6.11.97. Feeling aggrieved by the action of

in selecting and appointing respondent No.3, the

applicant filed Writ Petition before the Rajasthan High Court

at Jaipur

'

which was registered as CWP No0.6368 of 97 thereby

praying that'the order dated 6.11.97 (Annx.A2) may be set aside

and quashecd

1 and to declare respondent No.3 as usurper of the

post of Head of the Depaftmént (Accommodation Operation) as she

is not ent

itled to occupy the post and direction be given to

the respondents to issue order of appointment in favour of the

petitioner.

2. The appointmenf of respondent No.3 were challenged by the

applicant on the grounds that -

(i) respondent No.3 does not possess the essential educational

qualificati
group for
(Addommodat
committed s
No.3, for a

have out-rij

and her nan

on and also does not fall within the neéessary age
appointment to the post of Head of the Department
ion Operétion) thus, respondents  Nos.l & 2 had
erious illegality in considering name of respondent
ppointment to the said post. The respondents should
ghtly rejectéé the candidature of respondent No.3

e should not have been placed before the interview

b




"the essenti

board,

(ii)

to the knowledge of the petitioner, name of respondent

No.3 was not placed before the Board of Directors before

issuing
(iii) ther
was dgrante
respondent

were eligib

thj order of appointment,

is no relaxation clause for granting relaxation in
al qualification. Apart from it neither relaxation
d nor it could have been granted in favour of
No.§ in as ﬁuch as petitioner and other candidates

le,

(iv) in the year 1989 when respondent No.3 was redesignated as

Senior Lect

issued that

failing which no promotion shall be given to her.

this order,

No.3 as she

3. The of

reply affidavit.

In the repl

urer cum Sr.Instructor w.e.f. 1.4.89, an order was
respondent No.3 should improve her qualification
In view of
no promotion could have been'given to respondent
did not improve her eduéational qualification.

ficial respohdéhts have contested the case by filing
Respondent No.3 has chosen not to file reply.

y, the stand taken by the respondents are that -

(i) respondent No.3 was considered to be eligible by the Board

of Governors after examihg her qualification for the post of

Head of the Department (Accommodation Operation) and Catering

technology
gualificati
considered

Governors,

has hothing' to do with it. Examining  her

on and experience in the Institution she was

to be eligible for appointment by the Board of

(ii) The selection committee itself was constituted&phe Members

pf Board of

Governors as such the matter was not required to be

placed éﬁtwihe Board of Directors and the recommendation made

¢

by the selection committee can be deemed to be a dicision of

the Board o

(iii)

f Governors,

It was not a matter of relaxation but after considering




the job requirement it was considered that Catering Technology

is not
Department
was rightl
been commi
(iv) The

that respag
which no p
selction t
Operation)
recruitmen
4. By wa
applicant

he himsel
recruitmen
Department
Post—gfadu
least 2nd
petitioner
opportunit

Committee

related with the

selection made for Head of the
(Accommodation Operation) and thus, respondent. No.3
y considered for the said post and no illegality has

tted by the ansering respondents,

letter/order issued in the year 1989 to the effect

ndent No.3 should improve her qualification féiling
romotion shall be given to her has nothing to do with
o the post of Head of the Department (Accommodation
as the post is requiped to be filled by direct
t through open selection and not by promotion.
y of preliminary’objection, it was submitted that the
has no locus standii to file the present petition as
f is not eligible for appointment in terms of
t and promotion rules for the post of Head of the
(Accommodation Opératiqn) as he does not possess the
ation or Diploma in the requiréd subject with at
Division and this fact has been suppressed by the
and also that once the petitioner ‘availed the
y of appearing before the Selection Committée and the

found the petitioner unsuitable, he cannot question

the selection or the reéommendatioh made by the Committee

@specially
required f
Operation)
5. The a
the stand

6. Durin
issued not
included i

Central

Administrative

when he does not fulfill thé_minimdm eligibility
or the post of Head of the Department(Accommodation
under the Rules of 1986.
pplicant has also filed rejoinder thereby reiterating
taken by him in the writ petition.
J the pendency of the writpetition, Govt of India
ification dated 17.12.98 whereby the Institution was
n the scheduie:and jurisdiction was conferred on the

Sec.14(2) ‘of the

4,

Tribunal under




. two differ

Administrative Tribunals Act, 1985, therefore, the writ

petition was transferred and registered as T.A No.6/2000.

7. During the pendency of the proceeding befofe this Tribunal

ent M.As were filed by the applicant as well as one

by Sh.R.K{Kapil. M.A No.l152/02 was filed by Sh.R.K.Kapil,

thereby stating that he came to know from reliable source that

his candi
Selection

in favour

dature was recommended for appointment by the

Jommittee‘but-the appointment order has been issued

of respondent No.3, whose appointment is under

challenge before this Tribunal. Therefore, applicant in the M.A

is necessa

allowed to

ry party in the proceeding of the O.A and he may be

intervene in the matter. After hearing the learned

counsel for the parties this Tribunal allowed this M.A and

applicant

Shri R.K.Kapil was allowed to intervene in the

matter. M.f No.141/02 was moved by the applicant by which he

has stated

H.Behal Vs
Jaipur whe
the-Depart

not posse

that respondéht No.3 has filed CWP No.4180/93,
. Union of India, before the Rajasthan High Court at
rein she herself has stated that the post of Head of
ment was advertised on 29.8.92 however, as she did

ss’ the qualifications, she could not be given

appointment on account of the service rules and it was alleged

that there

to retire

is no promotion available for her and she will have

from the post on which she was appointed{ It was

specifically stated 'petitioner can never be considered for a

promotion
for promot
should be
eligible £
Operation)
respondent

para 9 of

as she is not possessed the requisite qualification
ion'. Thus, she has prayed that either relaxation
given to her or rules be amended so aé to make her
or the post of Head of the Department (Accommodation
/Principal. While‘opposing‘thé aforesaid petition of
No.3/petitioner'theréin the official respondents in

reply affidavit has stated that"the petitioner does

U,
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not possess

the academic qualification to become Head of the

department'. The applicant has further stated that contrary to

the reply filed before the High Court in the aforesaid writ

petition filed by respondent No.3, the official respondent has

now Jjustify

the Department

ing the éppointment of respondent No.3 as Head of

(Accommbdation Operation). Under these

.circumstances the applicant has prayed that direction be given

to the official reépondents to produce the aforesaid documents.

This M.A w

3s allowed and the respondents were directed to

produce a copy'of theAwrit petition and related matters. The

matter was

matter was

adjourned from time to time and lastly, when the

listed on 3.10.02, this Tribunal passed the

following order:

It appears from record that the

applicant possesses

Diploma in Third Division and, therefore, he could not  be

gualified

Diploma with Second Division. At the same

since statutory rules provide for having a

time, the

respondent No.3 also does not appear to be'qualified for

holding the post for the reason that the respondents have

not specifically denied the averment of the applicant that

she do
also
respong
petitic
before
the res
is bei
The les
weeks
24.10.9

On 24.

es not possess the requisite qualification. It is

seen from the order dated 14.5.02 that the
dlents were directed to produce copy of the writ
)n and related matter _because it was argued that
the Hon'ble High Court, fhe réspondents stated that
spondent No.3 is not qualified and here the averment
ng made that éhe has been appointed'asAper rules.
yrned counsel for the official respondents seeks two
time as ; spécial case. Time granted. List it on
2.

10.02, the parties were heard and this Tribunal

4




passed the

following order:

“The learned counsel for respondent No.3 submitted that

his main contention is that the applicant who does not

fulfil
file
Tribun

rules.

the eligibility criteria, has no locus standi to
this O.A. He also fairly conceded before this
al that the respondent No.3 is not qualified as per

Mr.Calla, learned counsel for Intervener submitted

that in case the Hon'ble Tribunal comes to the conclusion

that respondent No.3 was not qualified to hold the post

and his appointment is illegal, in that case, his client

being

learne

No.2 in the merit, should be given appointment. The

d counsel for official respondents submitted that

the Intervener has not filed the ©0O.A and in such

situat

ion, no relief can be granted to the intervener. He

also produced minutes of the Selection Committee alongwith

interv
before

T

iew sheets as also the -copy of the reply filed
the Hon'ble High Court.

he learned counsei for the applicant in support of

his contention has also submitted before the Tribunal the

copy o

f the recruitment rules of 1986 and cited three case

laws on which he has relied upon during the arguments.

Order
8. Now th

whether res

reserved. "
e K¥X® question which requires our consideration is

pondent No.3 .who has been selected and appointed as

Head of the Department (Accommodation Operation) fulfills the

requisite gqualification as laid down in the Recruitment &

Promotion

advertiseme

Rules, 1986 (as also find mention in the

nt Annx.Al) and she could have been legally selected

and appointed to Head of the Department (Accommodation

Operation).

9. It is

not disputed that the appointment to the post of

w




Head of the Department (Accommodation Operation) is governed by
the rules | called ‘'Institute of Hotel Management Catering
Technology |& Applied Nutrition (Recruitment & Promotion) Rules,
1986' (for|short 'the rules of 1986') which were to come into
force on 1.4.86. According to the provisions as contained in
the rules of 1986 and also as per advertisement Annx.Al, the
eligibility criteria for the post of Head of the Department
(Accommodatiion Operation) is as follows:

"Qualificétion: Post Graduate Degree/Diploma in

institutional management/Food & Nutrition/Hotei Management

& Catering Technology/Food Service Management/Clothing &

‘Textille (For Hotel House keeping oniy) at least 2nd

Division or any equivalent.qualification.

Experience: At least 7 years experience in the relevant

field at Senior level.

Desirable: (In case of Diploma holders)

Graduate of a recognised University. Some administrative

experience preferabie in an educational institution of in

Hotel |& Catering industry."

It is admitted case between the parties that the applicant
possesses the requisite experience and desirable qualification
as stated above. Further, it is also not in dispute that the
app;icant possesses Diploma' in Hotel Ménagement, Catering
Nutrition, which is one of the essential quélificatioﬁ but he
has not seched 2nd Di&ision. Thus the only infirmity which the
applicant incurred is that though he had a requisite Diploma
but he has not secured 2nd Division, as such he is not eligible
fpr the post of Head of the Department (Accommodation
Operation)., Now, let us consider the qualification which
respondent No.3 possesses. Respondent No.3 possesses PG Diploma

" in Tourism| & Hotel Management. This 1is not one of the

P




qualificati
(Accommodat
for

Institution

Hotel Management & Catering Technology or

Managément,
qualificati
Bench and
she does n
for appoint
her CWP No
the requisi
directed ei
she can be
answer to
No.4180/93,

under:

the post

on prescribed for the post of Head of the Department
ion Operatiod) whereas the prescribed qualification

is Post Graduate Degree/ Diploma in (i)

al Management or (ii) Food & MNutrition or (iii)

(iv) Food Service

at least 2nd DiQision or any equivalent
on. ReSpondeht No.3 haé herself conceded before this
also before the Hon'ble Rajasthan High Court, that
ot fulfills the requisite educational qualification
‘ment to Head of the Department. Respondent No.3 in
,4180/93 has prayed that since she does not possess
Lte qualifiéationhfor promotion, the respohdents be
lther to relax or amend the Rules of 1986, so that
considered fof'ptomotion to the next higher post. In
the allegation of respondent No.3 in the said CWP

the respondents in para 15 & 16 have stated as

“15. The petitioner cannot make a claim for promotion to

the n

qualif

the next higher post.

petiti
rules
which

annuat

ext higher post till and unitl she possess the

ications prescribed under the Rules for promotion to
- It is further submitted that the
oner cannot seek relaxation or amendment of the
on the ground that she will. retire on the post on
she was appointed"after attaining the age of super
It‘.may be- recalled that at time of

ion. the

‘upgradation into the present institute the petitioner had

not

possessed

the exact educational qualifications

prescriibed ror the post of Lecturer-cum-Instructor but the

Screening Committee had recommended the felaxa;ion to the

petiti

oner as a special case and allowed for absorption of

the petitioner on the post and pay scale of Lecturer cum

K
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this stage,

10

Instructor in the present Institute, but at the same time

the thitioner was also informed that this relaxation

given

to the petitioner for .absorption on the post would

not make her eligible for next higher promotion if she did

not fulfill the prescribed qualification for the higher

post. The respondents seek indulgence of this Hon'ble High

Court to refer to the letter dated 25.1.91.

16..-

the petitionéf is very well aware that the

petitipner had been absorbed in the present institute on

the po
~that s
for th
also ]
eligib

not fu

sf of Lecturer cum Instructor inspite of the fact
he was not possessing the requisite-qualification
é said post. At the same time the petitioner was
informed that the relaxation would not make her
le for promotion to the next higher post if she does

fil the prescribed qualifications."

Thus, from the portidn of-reply affidavit as quoted above,

two things

possesses t

have clearly emerged, (i) Respondent No.3 does not

he reguisite qualification for the post of Head of

the Department (Accommodation Operation) as per her own showing

and also conceded by her in the present proceeding, (ii) she

also does not possess the educational qualification prescribed

for the post of Lecturer cum Instructor, which is admittedly

lower post than Head of the Department but relaxation was given

to her as a special case. It was made clear by letter dated

25.1.91 that this relaxation given to respondent No.3 would not

make her eligible for next higher promotion if she did not

fulfil the

prescribed qualification for the higher post. At

it may be relevant to mention here that it is not a

case of either parties that respondent No.3 has improved her

the Departmént‘(Accommodation Operation).

- qualification so as to become eligible for the post of Head of
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10. Now, the official respondents in complete disregard to the
stand taken earlier before court of law and as quoted above,
have taken a complete 'U' turn in this proceedings by filing
affidavit |thereby justifying the appointment of respondent No.3
to the post of Head of the Department, by stating that the
Members of Board of Governors constitute the Selection
Committee |and considered the candidature of all persons and
found‘respondent No.3 to be eligible for thé post of Head of

the Department (Accommodation Operation) and qualification of

'Catefing Technology has'hothing.to do with the post of Head of

the Department (Accommodation Operation). This reply affidavit
has been filed under the signature of Sh.K.V.S.Kameswara Rao;,
Administrative Officer and the earlier affidavit in CWP

No.1480/93 has been filed under the signature of the Principal

of the Institution. We are constrained to observe that the

Institute has taken such stand subseguently to justify their
apparent illégal action in appointing ‘a pefsoh who 1is not
gqualified as per rulés,.Even respondent No.3 has also conceded
that she does not possess the requisite qualification, thus,
the action of the official respondents in piacing such a
version in this proceedings cannot be appreciated at all. It
was expected of the authorities that they should have acted as
gzgpire instead of defending undefendable action, where the
dispute relates between two employees. Thus to us, it appears
that some | one in the Institution was there to help respondent
No.3 out pf way even'ignoring the affidavit filed by them in
the High Court in CWKP No.4180/93 ana also ignoring the
pfovision of the Rules of 1986 and ensuring fhat respondent

No.3 be selected and appointed as Head of the Department




12

when the | applicant was absorved ‘as Sr.Lecturer cum Sr.
Instructor at that pqint'of time also she did not pdssess the
requisite | qualification and she was absobed by giving
relaxation to her. If pér#on is not gqualified for lower post
then how |[such person can be considered for appointment to
higher post? We have also perused the minutes of the Selection
Committee | for the post of Head-'Of the Department held on
3.11.97. A perusal of this minutes make it clear that 8
candidates were called for interview including the applicant
and respondent No.3. The applicant was though interviewed but
sihultanecusly remarks were given that he 1is ineligible.
According |to the recommendation of the Selection Commit;ee, the
following | were found suitable for Head of the Department
(Accommodation Operation) in order of merit; (i) Smt.H.Behal
and (ii) Sh.R.K.Kapil (intérvener). A reading of this minutes
make it clear that_the applicant and one more person, were
found ineligible for the post of Head of the Department
(Accommodation Operation) as they were not in possession of the
minimum requisite duélificafion. The relevant'portion of the

Selection Committee reads as under:
"Following candidates were found ineligible for the post
of HOD Accommodation Operation becauseithey were not in
possession of required minimum essential qualifications:
l. Sh.v.S.Yadav, S/o late Sh.R.S.S.Yadav

2. Shri Rakesh Mangal, S/o Mr.D.Mangal”

11, It is not understood, how.the Selection Committee has

P
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found respondent No.3 as eligible when she did not possess the

requisite quélification whereas the applicant who did possess

the requis:

ite Diploma but has not secured 2nd Division was

found ineligible. It cannot be disputed that fairness or fair

procedure ought to be observed in the administrative action and

the Selectilon Committee cannot be exempted from this principle.

It must ¢t

extraneous

ake decision breasonably without being guided by

or irrelevant considerations. According to us, it

was some what extra-ordinary for the Selection Committee to

hold

respondent

No.3 as eligible, possessing requisite

qqéiification but held the applicant as ineligible as he does

not
applicant

action on

against the Rules of 1986.
official respondents that respondent No.3 was eligible for

post of Head of the Department (Accommodation Operation)

possess

the requisite minimum qualification, when the
was better placed than respondent No.3. Such an
and

the part of Selection Committee is arbitrary

Similarly, the stand taken by the
the

are

indeed centlithetical and cannot coexist with the stand taken by

thm-in the reply affidavit filed before the High Court. Thus,

we are of

arbitrarily

Department

the view that the Selection Committee

while making selection to the post of Head of the

(Accommodation Operation). It may be noticed here

that though the official respondents have submitted that the

requirement

of essential qualification was not relaxed in the

case of respondent No.3 but the action »f #n: rasoondzats

amount to

relaxation,

relaxation in qualificatisan as without sucn

respondent No.3, who admittedly did not possess the

requisite qualification, could not have been held eligible and

considered
(Accommodat

Committee i

for the post of Head of the Department

ion Operation). Thus the action of the Selection

in holding respondent No.3 as eligible is arbitrary

acted

haovs



the eligib

as she was

14

given relaxation in the qualification whereas no

sﬁch relaxation was given to the applicant who was admittedly

better pla

respondents

ced. Thus, the action of the Selection Committee/

3 are arbitrary and the applicant is definitely an

aggrieved person having locus standii to file the application.

Further, :

gualificati

appointment

of 1986. Th

departmente

such essential
oot
on could not have, exercised in case of direct

according to us, relaxation in
, in the absence of any such provision in the Rules
1@ only provision which exist under para 13.5 is that

11 candidate shall also be eligible to apply for

ditect rec

ruitment to a -post if he possesses the requisite

qualificati

lon -except -that in-his case the age limit is relaxed.

12. Thus
view that
qualificati
with .the R
have been

selected by

from what has been stated above, we are of the firm

respondent- No.3 did not possess the Trequisite
on as advertised vide Annx.Al which is in. consonance
ules of 1986.and as'sﬁEh her candidature couid not

considered at all and she could not have been

v the Selection Committee holding her to be-eligible

for the

32

Operétion) denors

ost of Head of the Department (Accommodation

the Rules of 1986.

13. We may now deal with the contention raised by the learned

counsel for the respondents regardiﬁg locus standii of the

applicant to file the’presént T.A, as he also does not fulfil!’

ility criteria. It was further contended that the

applicant having_appeafed before the Interview Board and found

unsuitable

and after availing chance of appearing before the

Selection Committee, he cannot be permitted to question the

Selection
contention

attractive,

the Selection

or recommendation made by. the Committee. The

raised by the counsel for the réspondents though
‘deserves outright rejection. As per the minutes of

Committée' as - quoted above, the applicant

s



Post-gradua

alongwith a

©15

i

nother person was found ineligible for the post as

they were not in possession of the requisite minimum essential

qualificati
Committee,A
considéred
ineligible

qualificati

at all. In that

interviewed

on. On the face of such finding of the Selection

how it «could be said that the applicant was
but found unsuitable. Once a person is found to be
on acﬁount of not fulfilling the requisite
on, the question of his consideration does not arise
eventuality even 1f the appliéant was

such a course was not permissible under the law and

thus does not amount to consideration at all. At this stage it

{.

may be relevant to quote the decision of the Apex Court in the

case of District Collector & Chairman, Vizianagaram Social

Welfare Res

1990(3) SQC 655, in

qualificati

degree was
Court held-
& ‘It mu
advert
appoin
matter
appoin
simila

or app

they d
advert
person
unless
relaxa

of the

idential School Society Vs. M. Tripura Sundari Devi,
that case the minimum essential
on mentioned in the advertisement was second class

te. The respondent who had 3rd class post-graduate

appointed. Disapproving the said action the Apex

st further be realised by all concerned that when an
isement mentions a particular qualification and an
tment is made in disregard of the same, it is not a
'only between the appointihg authority and the
tee concerned. The aggrieved are all those who had
r or even better qualifications than the appointee
ointeés but who had not applied for the post because
id not possess'the qualifications mentioned in the
isement. It amounts to a fraud on public to appoint
s with inferior qualifications in such circumstances
it is clearly stated that the qualifications are
ble. No Court should be a party to the perpetuation

fraudulent practice.’ y

%
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This decision was further approved by the Apex Court in

the case off Hoshiar Singh Vs. State of Haryana & Ors, 1993(5)

SLR 36, whereby it was held that it was not permissible for the
Board to relax the physical qualifying test prescribed in the
advertisement and treat the candidate who had passed 3 out 5

items of |physical qualifying test said

mentioned in the
advertisement as having qualified in the physical fitness test.
Such selection was fightly éuashed by the High Court.

14, In th instant cases keeping in view the ratio as laid
down by thi Apex Court in the aforesaid decision, the applicant
wad admittédly an aggrievéd person who was better placed than
respondent | No.3 was held'ineligible by the Selection Committee
whereas respondent No.3 who was not qualified was not only held
as eligible but also selected to the post in qﬁestion. Thus the
action of {the respondents in giving appointment to respondent
No.3 on the basis of recommendation of the Selection Committee
amouhts to fraud on public to appoint person ‘with inferior
candidates fulfilling the

qualifications especially when

.requisite qualifications were already available and one of such

b

name was also recommended by the Selection Committee. Thus, we
are of the view that the applicant has locus standii to file

the present application, being an aggrieved person in terms of

law laid d

the Selection Committee as well as the

appointmen
provisions
violative

submission
respondent
Head of t

relevant t

oﬁn by the Apex Court as quoted above and action of
respondents giving
E to respondent No.3 is arbitrary and hit by the
of Article 14 and 16 of the Constitution and thus
of Articles 14 & 16 of the Constitutipn. The other
made by the applicant that the application of
No.3 could not have béen entertained for the post of
he Department (Accommodation Operation) as at the

ime she. was over-age as her age on the date of

Ly




. was given

17

advertisement was 49  years Y months whereas the age for

appointment of the post was 35 to 45 years and no relaxation

Rules of 1
Directofs,

respondent

to respondent No.3 in terms of Rule 13(5) of the

986 and her selection was not approved Dby Board of
need not be considered as we have already held that
No.3 requisite. essential

does not possess the

qualificatilon meant for the post of Head of the Department

(Accommodatiion Operation) and as such she could not have been

considered.

l4. The 1
f

1

earned counsel for the applicant has also placed

reliance on the decision of the Rajasthan High Court in CWP

No.3245/91,

Lalita Prasad Soni Vs. Rajasthan State . Road

Transport Corpn. & Ors, and also the decision of Apex Court in

the case of Mir Ghulam Hussan & Ors Vs, Union 9£ India & Ors,

AIR 1973 S

there 1is a

officer who

appointéd,
a;wfit of

is usurper

respondent

C 1138 whereby the Apex Court -has observed that if
complaint about appointment or promotioﬁ of an
isinot eligible under the rules to be promoted/
the propef remedy is to make an application to issue
quo warranto. He submits that since respondent No.3 -
of office, as such declaration may be made that
No.3 is of Head of the

an usurper Department

(Accommodation Operation) and she .is not entitled to 6ccupy the

post. The
direction ¢
held that t
respondents
standii to
alone, as
Administrat
matter rel:

defined unc

counsel'fbr'thg respondénts contends that no such
an be given in these proceedings. We have already
he applicant is an aggrieved party and action of the
have been arbitrary as such the applicant has locus
file the preéent application even on this score
per the provisions contained in Sec.1l9 of the
ive Tribunéls'Act, 1985 as the dispute relates to
ating to recruitment as such is a service matter as

jer Sec.3(g) of this Act. Notwithstanding what has
i,
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d above, at this stage, it may also noticed that in

S.L.Abbas, 1993(2) SLR

585, the Apex Court has observed that the jurisdiction of the

Central Ad

ministrative Tribunal is akin to the jurisdiction of

the High Cpurt under Article 226 of the Constitution of India

in service

L.Chandra

matters. Even the Apex Court in the case of

Kumar Vs. Union of India & Ors;, 1997(2) SLR 1, has

held that

perform a

the Tribunal created under the Act.were intended to

substitutional role as opposed to - and this

distinction is of crucialzsignificance - a supplental role with

ré%ard to
Articles 3
competence
provisions

however; b

the High Courts and the Tribunal created under
23-A and 323-B of the Constitution are possessed of
to test the constitutional validity of the statutory
and rules. All decisions of these Tribunals will,

e subject to the scrutiny before a Division Bench of

the High Court within whose jurisdiction the concerned Tribunal

fails and

in respect

the Tribunal will act like Courts of first Instance

of the area of 1law for which they have been

constituted. It will not, therefore, be open for litigants to

Nz

directly apprach the High Courts even in cases where they

guestion t

he vires of statutory legislations (except when that

legislation which creates the particular Tribunal is challenged

by oﬁerloo

king the jurisdiction of the concerned Tribunal. Thus

even this contention of the respondents cannot be accepted that

where a person does not fulfil the requisite qualification, no

direction
candidate
the Court

perpetuate

can be given to quash the appointment of such

holding to be usurper of office. In such situation,

cannot remain silent spectator and allow to

the wrong done by the authorities as purity of

administration is one of the cardinal principle which the Court

must observe where the action of the authorities is ultra

2
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itrary and contrary to rules.
1y now deal with the contention putforth by the

r the intervener. The counsel for the intervener
t since respdndent No.3 was nét qualified and he is
candidate left who has been reéommended byA the
Committee for Head of the Department (Accommodapion.
) therefore direction be given to the respondents to
ppointment on the basis of recommendation made by the
Committee. This prayer has béen ”6pposed> by the
unsel for the official respondents. We are of firm
such. a direction cannot be given ‘in the facts and
cres of this case. Dispuﬁe in this case 1is regarding
made and appointment given to respondent No.3, who
ligible for such appointment. Since the scope of
tween the parties was, as to whether respondent No.3
ied or not for the post in question and her
t is valid, we do. not think it necessary to decide
raised by the intervener as the intervener cannot

scope of dispute. It was open for the intervener to

file substantive application thereby seeking his appointment to

the post o

- Having not

to the res;
basis of ti
the facts ¢
16,
that - the
appointment

(Annx.A2)

and set as

" the Departiy

f Head of the Department (Accommodatién Operation).
done so, it is not open for us to give any direction
bondents to givevappointﬁent to the Intervener on the
ne recommendation made By the Selection Committee, in

and circumstances of this case.

In view of what has been stated above, we are of the view

action of the official respondents in giving

E  to respondent No.3 vide letter dated 6.11.97

is illegal and as such the impugned order is quashed
ide. Respondent No.3 is held to be usurper of Head of

nent (Accommodation Operation) and as such she is not
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to occupy the post of Head of the Department

(Accommodation Operation). It will be open for the respondents

to fill t

Operation)

he post of Head of the Department (Accommodation

in accordance with the law. The 0.A is disposed of

with no order as to costs.

Member (J)

2/(’7 ) -
an) .

W

(H.0<Gupta)

Member (A).




