THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR |
ORDER SHEET

APPLICATION NO.:

Applicant (S) _ Respondent (S)
Advocate for Applicant (S) Advocate for Respondent (S) .
NOTES OF THE REGISTRY _ ORDERS OF THE TRIBUNAL
18.03.2009

DA No. 18/2008

Mr. Prahlad Singn, Counsel for appiicant.
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On the raquest of the leaned counsal for the

applicant, let the matter be listed on 01.04.2009 on
whicn cate no further adjournment will be granted.
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CORAM:

(By Advocate: ----------)

reliefs:-

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH

Jaipur, this the 01% day of April, 2009

ORIGINAL A?PiigATEON NO. i9/2G02°

~

HON'BLE MR. M.L. CHAUHAN- JUDICIAL MEMBER
HON’ BLE MR. B.L. KHATRI ADMINISTRATIVE MEMBER

Mahlpat Raj Mehta son of Late Shri Amrit Raj Mehta, aged 83 years,
resident of Bapna Flats, Hira Bagh, Sawai Ram Singh Road, Jaipur.

..... APPLICANT
(By Advooate: Mr. Prahlad Singh) |
| | | VERSUS
‘ 1‘ ’Unlon of Indla through Chalrman “Railway Board Ministry of
Railways, New Delhi.

2. General Manager, North Ra|lway, Baroda House, New Delhi.

‘ ...-....RESPONDENT :

' ORDER (ORAL)

PER HON'BLE iViR M.L. CHAUHAN, MEMBER JUDICIAL

The . appllcant has filed thls OA thereby praying for the foIIowmg

(a) By an appropriate order or direction the order dated 2.7. 2008 »
(Annexure A/1) issued by the respondent no. 1 may kindly be
declared illegal and same may be quashed and set aside and it
may be held that the applicant is entitled for revision of his
pension w.e.f, 1.1.1996 corresponding to the grade of 22400-
24500 and subsequent. ‘appropriate further revision w.e.f.
1.1.2006 in terms -of the Sixth - Pay Commission

. recommendations. -

(b) appropriate orders in this regard may be passed and the
- respondents may be directed to revise the pension of the
applicant accordingly as above and they may further be
‘directed to make flxatlon of the applicant’'s pension in the
rev1sed grades from 1.1.1996 and 1.1.2006 and pay him the
arrears throughout with interest @ 18% p.a.
(c) pass any other orders as may be deemed just and proper the
facts and circumstances. of the case mcludlng award of cost pf
this or|g|nal appllcatlon :



as Chief Engineer (Constructionj was superan_nuated“on 30.09.1983. At the
time of his retiremént, the applicant was in the grade of Rs.2500-2750/-.

Pursuant to the revision of. pay scale w.e.f..1,1.1996 on account of 5" Pay

Commission, the applieant was aIIowéd pension in the co‘rreépondihg pay
scale of Rs.18400- 22400/-. The grlevance of the applicant is that he should

be allowed revn:,ed pensnon w.e.f. 1.1.1996 conebpondmg to the grade of

Rs.22400- 24500 by . extending the benefit of Railway Board S !etter dated

09.09.1999. The applicant made a representation dated 08.03.2008

(Annexure A/7) but the same has been rejected by the respendents vide

impugned order dated 02 07 2008 (Annexure A/1) on the ground that in-

view of ]uogement renoered by the Apex Court in the case of K.S.
. Krishnaswamy and other vs. Union of India & Another and other connected
Civil Appeals‘ has upheld DOP & PW's clarificatory OM dated 11.05..2001
(Board’s letter dated. 20.0_8.2001‘ relating to ste’-ppin'g up of pensiqn/family

2. Briefly stated, facts of the case are that the applicant- while working

penSion.of_pre 1996 pensions upto 50%/ 30% of the minimum of the 5th

CPC scale of pay- which corresponds to ‘the scale of pay heid by the
pensioner at the time of retirement. . It has further been stated that
_ revision of pension has to be done in the pay scale of Rs.18400-22400,

which-is the replacement scale of pay at the time of retirement, as such

the applicant is not entutled for the revised pension with reference-to higher

scale of pay of Rs.22400-24500/-. It is further stated that the applicant

cannot be given the benefit of the judgement of the case of P.P. Ayyar,
which judgement has been?implemented pursuant te the decision rendered
by the CAT Bahgalore Bench, whvich has been Lrpheld' by the Hon’ble High
court by di_smiséing the} Writ Petition and further which has been approved‘

by the Hon’ble Supreme Court by dismissing the SLP,

3. We have heard the learned counsel for the applicant at admission

stage. We are of the view that the matter is squarely covered by the

judgement rendered -by the Supreme court in the case of K.S.
Krishnaswamy & Others vs. Union of India & Another, 2007(2) SCC
(L&S) 491. At this stage, it will be useful to quote Para nos. 2 to 5 of the

impugned order dated 02.07.2008. (Annexure. A/1), which thus reads as. -

~under:-

2.  Vide Board’s letter NO. 88E(GC)12-20 dated 25.8.1988, 48 SA
Grade Posts in the grade of Rs.5900-6700/- were upgraded w.e.f.
: the date those were operated in the grade of Rs.7300-7600/-. The



P

appointment of those upgraded posts was with the approval of ACC

-~ and with prospective effect only. You retired on 30.9.1983 when the

said post was in SAG. Therefore you have no claim whatsoever for

- -fixation of pension with reference to PHOD grade for which you had * .

never been approved for apporntment by the ACC and in wh|ch grade . -
you had never workeo : :

3. The 'Supreme Court, vide their common Judgement dated
23.11.2006 in Civil Appeal NO. 3174/2006 in the matter of Shri K.S. -

- Krishnaswamy “etc. vs. Union of India & Anr. And other connected
Civil Appeals has upheld DOP&PW’s clarificatory OM dated
11.05.2001 (Board's letter dated 20.08.2001 -relating to stepping up
of pension/family pension of pre 1996 pensioners upto 50%/ 30% of
the minimum of the CPC scale of pay which corresponds to the scale
of pay held by the pensioner at the time of retirement.

4. Subsequent to the Supreme Court’s -Judgement dated

. 23.11.2006, the Department & Pension and Pensioners’ Welfare vide |
their OM  dated 27.12.2006 have requested all the Ministries and
Departments to revise pension of pre-1996 .pensioners in terms.of
OM dated '17.12.1998 and -OM dated 11.5.2001 read together. In
view of Supreme  Court’s judgement supra and the DOP&PW’s
instructions, the revision of "your pension 'in the pay scale . of
Rs.18400-22400/- which is the replacement of pay of the scale of
. pay of Rs.5900-6700 held by you at the time of retirement is correct
and your claim to have pension revised with reference.to higher scale
of Rs.22400- 24500/ is neot feasible for acceptance '

5; AS' regards the case of Shri P.P. Ayyar, it is stated that he was
given the benefit of refixation of pension in PHOD grade Rs.22400-
24500/- on the basis of CAT, Bangalore Bench Order in° OA No.
499/2000 being implemented in personem subsequent to dismissal of
Writ Petition in- the High Court and dismissal of Special Leave
Petition/ Review Petiticn in the- Supreme Court pricr te their
judgement dated 23.11.2006 in the case of Shri K.S. Krishnaswamy.”

-4, From the material placed on record ‘it is admitted that when the |
'apphcant retired from the post - of Chief Engmeer on 30.09.1983, at that
3 t:me he was in the pay sca!e of Rs.2500-2750/-, pursuant to revision of

pay scales by “the Govt on the recommendations of Central Pay

Commission. w.e.f. 01. 01 1986, h|s pension was reVIsed in the pay scale of

',Rs 5900-6700. From the portlon as quoted above, it is also evident that

ey =

after coming into force the rev_ibion- of pay scaies, as recommended by the
4™ Central Pay Commission w.e.f. 1.1.1986 vide Board’s letter dated
25.08.1988, 48 seiected A Grade posts were upgraded prospectively with
effect from the date those operated“in the 'grade' of RsJ7300’—‘7600/—. In
Para No. 2, it has been made clear that ap'pointment of upgraded posts

was with the 'appro_vai of ACC. The applicant has already retired from

service w.e.f. 30.09.1983 much before the posts were upgraded in ‘the

o



_- h|gher scale of pay of Rs.7300- 7600/— |n the year 1988. The questlon

- which requires our consrderatson rs whether the apphcant is entrt!ed to the

revised pensson of upgraded post w.e.f. 01. 01 1996 simply because the

post of Chlef Engmeer which was in the grade of Rs. 5900- -6700/- , on

. Wthh pay scale apphcant has retlred has been subsequently upgraded in

hrgher scale i.e. Rs. 7300 -7600/- even if apphcant has never held such

' scaie/correspondmg revised . scale &t the - time of his

B superannuatlon/ret!rement. The' matter on this pdint is no longer res-

| quote P__ara n’o.s.‘ 13 to 15 of the judgement, which reads as under:-

0

integra. The same stand decided by the decision of the Supreme Court in
the case of K.S. Krishnaswamy (Supra). At this stage, it will be useful to

~

™13, As the controvery/confusion still persisted ‘and for the smooth
and efficient implementation of the policy resolution, the Government
-of India issued -further executive instructions by way of office
‘memorandum dated 11.5.2001 clarlfylng the executive instructions
issued on 17.12.1998. The ‘substance of the executive instructions -
dated 11.5.2001 (by which the pensioners are aggrieved and the
core question in these appeals) reads as under:

“In the course of implementation of the above - order,
clarifications have been sought by Ministries/Department of the
‘post last held’ by the pensioner at the time of his/her

~ superannuation. The second sentence of OM dated 17.12.1998 -
i.e. ‘pension of all pensioners irrespective of their date of
retirement shali not be less than 50% of the minimum pay in
the revised scale of pay w.e.f. 1.1.1996 of the post last held by
the pensioner’, shall mean that pension of all pensioners
irrespective of their date of retirement shall hot be less than
50% of the minimum of the corresponding Scale ‘as on
1.1,1996, of the scale of pay held by the pensioner at the time.
of superannuation/retirement.” (emphasis supplied)-

14. The clarification brought out in the OM dated 17.12.1998 and -
OM dated 11.5.2001 -is clearly . discernible. Whereas OM dated
17.12.1998 speaks of the minimum pay in the revised scale of pay
. w.e.f. 1.1.1996 of the post last held by the pensioner, the OM dated
111.5.2001 clarifies it as minimum. of the correspondlng scale as on
1.1.1996 of the -scale of pay held by the pensioner at the time of
superannuation/retirement. The -clarification brought about in the OM
dated 11.5.2001 is of the last post held by the pensioner as the last
scale of  pay held by the pensioner at the time of
'suberannuation/retirement. o ' ' '
'15. . It is common knowledge that the corresponding increase in any
Pay Commrssron is of the scale of pay and not of the post.”

5. Ultlmately, the Apex Court has- made the followmg observatrons in

Para No. 18 of the ]udgement -



- "18. It is common knowledge that an increase in the pay scale in
-~ any__recommendation of a. Pay Commission is a corresponding
increase in the pay scale. In. our view, therefore, executive
“instructions dated 11.5.2001 have been validly made keeping in view
the recommendations of the Pay Commission accepted by the Policy
Resolution of the Government on 30.09.1997, clarified by executive
instructions dated 17.12.1998. The executive instructions dated
11.5.2001 neither override the policy resolution dated 30.9.1997 nor
. executive instructions dated 17.12.1998 clarifying the policy
-resolution dated 30.9.1997. The. "executive instructions dated
11.5.2001 were in the form of further clarifying the executive
instructions dated 17.12,1998 and do not override the same.

6. .In this case also, as can be seen ‘Fr,om Para nos. 3 & 4 of the
“impugned. order, as rebroduéed in the earlier part of the judgement, ‘the
.'ﬁai!way' Beard has alse issued instructions based con the instructicns issued
.by the Depqrtmént of- Pension and Pensioners’ Welfare vide OM dated
117.12.1998 and 11.05.2001. Instructions issued vide OM dated 17.12.1998
.are paramateria to the inétruction_s issued by the Railway Board vide RBE
No. 232/1999 da‘ted 09.09.19%9 (Annexure' A/B) whereas the instructions
issued vide OM dated 11.05.2001'are .péwramateria to the Board’s letter =
dated 20.08.2001. As already> stated above, these two OMs have been
considered by the Apex court. While interpreting the OM dated 17.12.1998,
Apex Court has held that the pensidn of pensioners irrespective of thei'.r
date of retirement shall not bé» less than 50% of the. minimum pay in the
revised scale of pay w.e.f. 1.1.1996 of the peosts last He!d by the pensioner
: which shall mean that the: pension of the pensioner irrespective of their
~date of retirement shall not less than 50% of the mihimum of .

corresponding scale as on 1.1.1996 of the scale which was held by the

pensioner at tne time of superannuation/retirement and revision of pension-

-“has to be based on tH’e‘sca_!e of pay as it is commen knowledge that the
corresponding increase in any Pay Commission is of the scale of pay and
'notfof the post. Si_nc'e the applicant has been granted pension and revised
pay scale w.e.f. 1.1.1'996, corresponding to scale of pay which the

“ apbiicant was, holding at the time of superannuation/retirement, we are of

~the firm view that the épp!iéaht is not entitled to the revised pension of the

’upg‘raded higher scéle of post(s) of Chief Engineer, which‘ post(s) has been |
._upgrad'ed subsequently in-higher pay scale i.e. in the year 1988, almost.

five years after the retirement of thé'applic'ant. .

A



7. The . contention of the applicant that similar benefit has been
 extended to one Shri P.P. Ayyar, as such benefit sheuid also be extended ‘
to him, cannot be accepted in view of the law laid down by the Apex Court
in the case of K.S. Krishnaswamy (supra)_"whereby the controversy as
involvéd -in the case has been  finally settled. In the case of K.S.
Krishnaswamy, the Apex Court hae laid down the law after considering the
case on merit where as no such declaration of law has been laid down in
the case of P.P. Ayyar. Simply because the judgemerit of the CAT Bench
'h'as been approved by the Hon'ble High court while'dismi-ssing the Writ
Petition and also by the Hon’ble Supreme ceurt. by dismissing the SLP,

does not mean that the ]udgement of the CAT Bangalore Bench ‘has
merged into ‘the order of the-an’bie Supreme Court. In other words, the
Hon'ble Supreme Court has not !aid ‘down the law in the case of P.P. Ayyar.
" The Apex Court |n the case of K.S; Krishhaswamyain Para nos. 25 & 26 has
categorically stated that ‘while dismissing the SLP, the Court do‘- not
comment on the‘c_ortectness or otherwise of the order from which leave to
appeat is sought. Wha_t-the Court mean is that it does not consider it to be
a fit case for exercising | its jutisdictidn under Artic!e 136 of the
" Constitution. We do agree that the present case is fully covered by the law
as laid down by the'Apex Cdutt |n the case of K.S. Ktishnaswamy whereby
- the issue regardmg revision of penS|on of the pre-retired person has been
sett!ed ahd it has been held that revision of the pension has to be done
thh respect to correspondmg scale of pay of post he!d by the pensioner at
the time of superannuat|on/ret|rement and not wnth reference to the'

f he i,
- upgraded paYscale \posts which is the case-as set up by the appllcant

8. For thefforegoing reasons, the_ OA is dismissed a‘tadmission stage

with no order as to costs

(B.L. KHATRI) . . (M.L: CHAUHAN)
MEMBER (A) - - MEMBER (J)
AHQ



