IN THE CENTPAL ADMIHISTRATIVE TFIEIMIAL, JATPUF EENCH, JAIFUR.

DATE OF GEDER: o) 2eo|

.OA No. 656,94

1. Pradesp Imar Jain zon of Shri J.P. Jain aged around 30
rezident of Pailway Ouartar ilo. PE, T1II '2-A TPD Pailway
Colony, Pamgyani Mandi District Iiota.

2. Shiv Fam Jangid son of Shri Jalloram Jangid aged about

29 years rasident of ew Pailway Colony, onarker o, 1B,

“

Hindaun City, Distf. Sawaimadhopur.
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ALJul Tazim zon of Shei uaf'nljl, agzd abont 20 yesars
rezident  of Chuligate, UWear Massid, Gangapur  City,

District: Zawsimadhopur.

4. (Piﬂﬂn Chand Jain sen of Shri Falyean Frazsd Jain aged

ahout 28 vears, resident of Uew Pailway Colony, Hindaun,

City Digtrict: Za w11m1dl-pur.

- A1l the applicantz are’ presently ym-t@ﬂ 22 Electric
tter (ELF) Grade I in the Western Pailway, ota.

Cee.. Applicants.

VERSUS.

=
.

Unicn of India through censral Manager, Westsrn Pailway,

Churchgats, Mumbai.

i

(i

2. The Divizional Pailway Manager, Western Pailway, Dota.

e o s sRESpondents.
Mr. P.P. Mathur, Proxy counsel for
- Mr. R.M, Mathur, Counsel for the applicant.
Mr. Manish Bhardsri, Counsel for the rezpondents.

CORAM

Hon'hle Mr. 2.T. Ajyarwal, Mesaber (Judicizl)

Hon'kle My, ALF. lagrath, Member (Adminiztrative)
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PER HON'BLE MR. A.P. NAGRATH, MEMBER (ADMINISTRATIVE)

The spplica fs have £iled thiz GA’Challenging the letter
dated 5.2.1924 (Armewure A-1)  canceling  the letter dsted

£.11.1992, By the impugnad order seniority aszsignad o the

-applicanta vide the letter dated 3.11.1992 has bzan withdrawn

restoring fﬁ!:"‘-f:/‘ p«:siﬁic»n in the senl‘ rity list Aated 17. L- 1993,
They Clnlm to have representsd 1]11nut the impugned lptt:_ on
16.92,.94 =nd stated) that hefore Aso2iding ﬁ;f&\ reprassen fﬁtlun,

tha resgondents have ordzred their reverzion by letter dated

9.12.94, Prayer of the applicantz is that the impugned order

dated 5.2.1994 bhe quashed 3nﬂ gzt 3sid=z  and  that the
recpondents be directed nit ko revert the applicant: till the

izzue of zenicrity is Finally dscideed.

2. When thisz applicatisn was preeented for admizsicon on

21.13.1?97qun interim order, the reapondentz wers Jdirscted not

" to revert the applicantlin the mesnwhile only on the ground of

changjs of Heﬂnlnlltﬁ Thizs interim stay haz been continuing

since.
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=f the applicantz iz that they were sppointed on

the post of 2Apprentics Elzotrical Fitters in July, 1286.

n
iy
o
-
o4
(¢
fw
=
(o1
=
I
—
I~h

Traininy psriod Jduring their apprentioczzhip wa
7zar. After oompleticon of fraining, they wers appointed as
Electricsl Fitterz Srade IIT on 30.11.1937. They were further
promoted on ELF Grade ITI vide order Jdat=d 17°153.11.1992., They'
gabmit that their seni?rity list was res 7iz2d on 3.11.93 and as

per  positions sssigmed o them,  they  appeared for the

CEuitakility =zt for promotion to Srads 1) and wers promoted ko

th= post of ELF grade T vide orderldatei 1.12.1%94, Pespondents
have izsned to them a show fauge notice ﬂateﬂ 9,12.91 informing
them that in view of their @nlullty hqv1zj h2an rest&fed_és o
17.6.92  thzy =2re junicr to others who ars =2£ill in Grade II.
) bun:eqUanlv they are scught to be reverted. A copy of zush
a notice to the applicant, Shiv Pam Jangid, i at Exhibit A-d.
The applicants have callenged the impugned letter at Annerure
A-1. The show essuze notice Annswmre A-4 on the groand that the
sennicrity cannaot be revised a3 adverse & the applicant
without £ollowing the principlzs of natural justice, 32 no
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"months. Tt was later that regpondznts were convinced  and
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opportunity has keesn Jgiven to hEJl them before bhunjlng their

seniority. Their‘11e iz that the seniority has to dount from
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the Jday they completed their training,- which per thei
t

1 B
apnnlntmwhf 1Httcr waz one and balf vear. It haz hesn zka

Cy

that certain other perzong  weres  appointed  az  Apprentice
Electriz Titters by Pailway Electrifiscation (Fs) Organizaticn

1
and for thoze persons the training périod was threes

(U

U

ars.

m

" Their plea iz that such persons recruited by RE will count

their zeniority 1ft~r completicon of three years of training‘aﬁd
cannst rank senior to the lfllbints, who have to be given
seniority after 12 monthe of training. They have alss mads =
reference to the ilterim directionzs given by>this Tribunal in
OA 572792 Jdiresting the rezpondentzs £o éllow the applicantz in
the 0A +to appear in the trade teat forvpromotion to Grade II
as they were not heing perumitted by the rezpondents on the

ground  that  they had not completed  twoe  yedsrs gqualifying

garvisce. Thisz order -f the Trikunal, they claim was based con

ths view that cther peraong recruited by FE transferrsd to TRD
wzre being permitted fhuugh there were not seniof a3z they were
posteﬂ'to Grade ITI after these Capplicants, throngh recruited
kv FE before the'applicants, thé applicants app peared in the
trade test and some of them were found uulfwhlw hanoce promoted.

In the Jgrounds for rel}gf,‘ the, have statzd a
suitabilitvnf szt for promction to Srade IT was condustzd ino
Desember, 1290, At that time the applicants were treatsd as
juniors to theze recruited Ly PE =and their names had Theen kept
in the 'B' list of eligihle oa 111L@“ for fh1t’e§£if§2§£fﬁ?
tzet. They submit that even thr ongh somz of the Sandidatez in
the 'A' liz: were not sucoszaful, ths applicant though eligible
and entitled were hﬁf called w1th1n 2ix months. Though chef
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112d +o appesr latter (after azin wonkths) and  ware

o

suazezsfnl. They were entiblad to he given seniority on the

hasiz as i
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if they had pazs
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that's how the applizants ~ame £o he azzigned proper seniority

'by latter datad 2.11.92, which they conktend has heen Wr'njfull"

again canczlled by the res pondents.

4, | Pezpondents  in their written reply have rehbutted the
main argument of the applicant in respect of the pericd of
training., It haz been submitted that period of training iz
wriferm and  is =f  thres _yeﬁrs “Auration. The senicrity is
reckanad after completion of thiz pericd of thres jyears, even
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whare the perisd of training is ourtailed in the exigency of

gservice. Contention of the re§pondeuts iz that 'any interim,
diresction of the Trilunal az in OA 572753 doez not confer any
ight ‘to claim  zennicrity, which haz nzcezsarily o ke
Aztermined under +the relevant rules. PRezpondents ajwit that
they had revized the zenicrity by letter Jdated .11 93 but
submit that was bazed m a wrongy aza€zement on their part.

Pealising their mistake, they have sought ko correct the sams

by car Cellllj the letter of £.11.92 and restoring the pozition

as on 17.6.92 which, thgy' maintain, reflects the oorrect
position of zenicrity. On the applicants' plea of denial of
principle of naktural jsutice, the respondents' stand iz that
when the letter Jdated 2,11.93 waz izsusd, no show osuse notice
was givén to5 those affected snd =imilar method hazs  bheen
followed while cancelling the same. Rightz of those affected by
order of 5.11.92 cannct e any infericr ko the rights of the
applicants and in any cags Jiving a show cmuze aotice in the
instant caze would only hecomz a mere technieality; and end

razult would remain the sams. Thne the respondents conkend, no.

advergity is cansed to the ppl1bnut:. The letter Jdated 2.12,94
iz only a3 zhow zavse notice  which  the  applicantz  have
challenged in thiz OA instead of replying to the same Ly making

a reprezentation to the Jepartment. It i3 the ztand of the

- rzspondents that sennicrity list isswed by then on 17.6.93 is

thé only  ecrrackt  and  final  =enicrity list and  that  the

orpllﬁavﬁ‘hﬂve no case.

£. Yeard the learned counsel for the parties and perused

the written anbmissionsz and Annexurez attached thersato.

Che Thez hazic izsus which arisez in thiz case iz az to how

the sermmicrity of Electrcal Fitker Srade ITIT will be determined

in the cage of thoze whe ave re-ruited as‘;ﬁgibi*j’"VFrdrr., The
learned counzel for the applicants contendad  that training
pericd waz one and half yeaf as per their appointment leatter.
The s~n1n11+3 i3z ko countv from the Jdake of completion of

training and in case of applicants, they had sompleted their

«5/-



training pa=ricd in 12 moadhs. Aprontios Fitter, app:sinta:’l' I Railway
Elactyvificatia, thoagh they wars api:-:-irrl:'a:'l eai-lier bk in their case, the

tI"LL"lJ_I'nj perind waz thres pears. Senicrily; in the.tr caZe was to rediion from

the date the) had ompleted thres yesrs. With that view ’flt ie shtatad that

Cthe applicants were seni r oaz Fithteyr Grads ITI. Hiz further srgment was

that evan pricr o izane of letker daked 2.11.92, vhan the spplicants wers
corsidersd junice in Grade IIT, they wers entitled ts ke oallsd for the
suitakility test for pran:ti‘:u o Gradz IT, which was held in 1990, Their

name

it

hal bz kept in "B' List and candidaber from the 'B' list are
raquired to ke oallsd for suitability best 111 onze sowe of the senicr
amployees in the =ligikility list failed in 'A' list. Tt was nok the fanlt

"of the =l['fl'l.v nis that they were nok ~sdlad for the :éuitability test aven

though entitlad, within a pericd of sic months, On represantakicns by the
arplicants, the Depariment has ataked £ havs realis(ai thea_r m;,sta]:e and

revizsd sanicrity vhich resnlted into izsue of letber Jatad 8.11.93.

7. In that view, he skated that revizion of zen .r ity list

r-

az per letter dated 2.,11.22 waz in order and respondents!
E 3P

actiom of 2ancelling that order by the impugned order dated
E.2.91 and that too without girying any show causs nokioce to the

affectes

L..l
."1

parties is illegal.

L

S Thz learnsd counsel f-“-r the r«wrmﬂma -2 counterad the
4
view of the ufpnclh—‘ party on the ground. that statntory rmles

pr uvl:{w for congideration of the seniors for the trade tas

onaz the pericd of sis menths has razssd. The fast that the

cl.]_.fv]_l'.. ,.w_ 2 were nokt called for the trade test within zix months

cannst sonfer any right in their favour in view of the sxpress
provizionz in the l"ul-:;. Tt waz for this reason that Denartmant
had allkw-'l it

re
dzted 3. ll.__ and thiz miztake was rectified ky izsus of letter

DY)

mistake of revizing the zeniority by letter

dat=d &S.5.94, om the grouwmd of natural justice , the lesrned

counzel drew omt attention to the letter daked 3.11.92 drawing

~a parallelvwith letter dzked 5.2.04, Letter dsted 2.11.923 also

affected the rightz of some employess im respest of  their
seniority. They‘ wzre not given any show-cange notice right
pricr to issue of that letter. He maintzinzd tha it in any case

- o A=

giving show cauze notice would have zerved no purpoge ag the
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ernd result would bz the zame. He ated that Songegoaent o
letter dated 5.%5.94, the seniority a2 existed on 17.6.92, has
heen  restored.  Thus it became  necessary  to revert  the

appli«:ants from Gr —:ﬂ.e T o oSradse IT az b2 make way for the




‘geniors. For thisz reascon, the responi:nts have 1ubual 5 ghow
canse ‘notice (Exhikit A-1). He submitted that 11p11ﬁ ks zhould
haye availed of this -3ppéftun1ty to represent  ajainst this
n

otice o the Department inzstead of £filing this applicaticn.

o, On the point of zenicrity in Grade TIT, the lesrned

r
coungel for the respondents statec th=t the period of training
for game  category  of  emplovess recruited ~throagh sams
rrocadures, cannot b Jifferent and that +the Department has
providad  for uaniform  pericd  of trainiﬁg. The fact that
anpllcantJ had uﬁderqone one and half year's trsining cznnot
gqu' them zendicrity merely on this groond. He relied on
provigicons in the Mote  under Pafa 302 of Indian Railway

Eztablizhment Mannusl ({IPEM) wherein it iz stated a3z bhelcws—
‘. 4 ' ' ; . ) el .
; "In caze the tr ing pericd of direct recrait is

ain
in the exigencies of service, the Aate

i

onrtaile.
of Joining ﬁhe mmmking poat in caze of such a
direct recruit hﬁll be the Jate he would have
normally coms to Wulllhj p::t after completion

of prescorilbed per icd of training."

in fams of'éppl'cants they underwent z ourtailed period
of training knt their 5%11ur1ty will ool after l-mpletian of
presoribed peribd of training' which was three vears. His
contention was thﬁt‘ applicants were recrnited in 192C much
after the Appfentice Pitter recrnited k7 Railway Electrication
which waz in 1924, T was natural that appliéants cannot 2laim
genicrity over them. Since the aflllhjntu were junizsr from thb'

very beginning, their sass hasg no merit.

10.  We find from the Joouments placed on record that some

in a

)

functionariez in the respondent Adeparkment  have acks
magual  mMEAMRET while 119 urhlng the Seniority list., The
genicority lizt Jated 17.6 (Annerure P-1) was a provizimmal
seniority waefein representations have heen invitsd frdn those
who have any obhjection. Tt has  besn mentioned Ehat this
provizionsl  @aniority will  he  mads final in caze no
rnprcs ntation iz received within a pericd of one month. Thers

is nqthing £ show that any final list waz issued. Letter dnLcJ

;.;7/-
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2.11.93 =nd 5.92.94 which both affected +he Séii rity list have

= ss.e] Without'ining nokice to thé affected partiés. We
are constrained to ohserve that the dezling offices have not
shown adequété concern towards their respongibilities. Letter
of appointment given ko the applicantz (one zuch letter bein§
at Annexure.A—S) indicates th pzri>d of training of cns and a
half vear. Thisz naturally Jives hope ko the candldaﬁej that
after completing thiz periasd of training, he will be eligibie
fof genicrity. Unfortunately, thiz lapses on the part of some
~fficials in the Department Sannot creats 3 right =z long as
ralss on the subjsct are availakle. We find Pavra 153 (3) of
IREM provides that for the period of training for directly

recrnited  skilled Artisans (iv) ths pericd of  training

0]

'-frescribec' i thres TEITE for Alrest ~ecrnits ’with_
Mztrioulation az quszlification. There is no pericd of training
rrovided as one and a‘half'year. Applicants‘llvp filed Annerure
A=2% in zupport of their claim. The training pericd is 60 weeks
a8 shown in Para 2(c) of Chapter 19. This sppears to be an
ewtrast from Pailway Tr‘~+iﬂn Marmual. Servioz rules ar

tatad
.

abowvz, IPEM stipulates the training pericd of threes y2ars. In

provided only in the Estallizhment Mannual., Az we have

1]

view of  thiz rmls and loke under Para 302, the
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artiszans will count zenisrity only after completiosn of training
period of three Y2Ars. Az a oconzequence, it iz DbVluUa that the
applicante' claim of =eniority is grads III as above thosze

racruited by Pailway Els ~t11f1'1r1un OrJanisation haz no bazis.

11. Nn the ground that anrllﬂﬁlfs'should have been oalled
for suitakility test within six monbths in 1990 agad nsf failure
of genior candidates and they are not called and thus cannct
talke away their right, has to ke conzidered viz-a-viz the
rights oconferred on the railway servantz under the rules. The
rulss. The rulez provide that  aftsr  siz months: of  the

demlarstion of the rezult of the trads test, only the seniors

who had failed on the

Ll

in the sone of =ligikility( Those zenior
last ocassioﬁ)will have o be called again for the trade test
to £ill up vacaney. With this rule posgiticn, if the junicrs in
the 'E'illist have not hesn ©slled, they cannot claim any

zeniority. They oould - have =agitated  the mattsr  in the

'department within the peoricsd of £ix monkhs, which apparsntly

they have nlot dones
\ _




12. In view of the factz and circumstancess of this casze, w e
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find that this spplication has no merit and Jdeservas to be

¢

ami

(1Y
e

47|
)]

1=

\

o Howzver, w2 find that +the applicants have keen

Q

cntinmuing in Grade T because of the 3tay Jranted in the

matter.The rezpondents are Jdirsctzd to ewamine the position

whethar in view of latest vaciney positicon,  the applicants can

ke allowszd +o zontime even after scocommcdating the assnior
suitakle oandidates ko the sotent the vacancises remain aft

premoting such zenior suitalle candidates, the

=)

rrlizant shon
bz allzwed Lo continue.
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12, "With thess chzervationz, we dismizs thiz 03 =
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1 wacate

the stay order issasd on 21,12.94, Parties t2 bear their own

s ' | SR

ﬂ,,\,;».‘fb - : »

(A.P. MAGFATH) ' ‘ “(S.E. AGAFWAL)
MEMBER (A) : MEMBER (J)



