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IN THE CEN1 RAL AD 1 INISTRATlVE TRIBUNAL 
JAIPUR B NCH, JAIPUR 

O._A.-~.___. 635/1934 

~ 
·~-... 

"?~' 

DATE OF DECISION 23.02.2001 
-------~ 

M!'.-S.K. Jain Advocate for the Petitiooer (s) 

Versus 

u_n_io_n_o_f_In_d_i_a_&_O_r_s_._-+-~-----Respondent 

M_r_._M_a_n_i_s_h_B_h_a_nd_a_r_i __ -+-______ Advocate for the Respondent ( s) 
Nos. 1 & 2. 

None is present for private respondents. 

CORAM t 

The Hon'ble Mr. 

""" 

Justice B.S. Raikote, Vice Chairman 

The Hon'blo Mr. Mr. N.P. Nawani, Administrative· Member 

I. Whether Reporters of local papers may b~ allowed to sue the Judgement ? No 

. I 
2. To be referred to the Reporter or not ? Yes 

:l. Whother their Lordships wish 'I seo the fair copy· of the Judgement? Yes 

4. Wifrtbo

1
r it needs to bo circulat d to other 

cJ~I\~ 
(N.P. NAWANI) 
Adm. Member 

Bonche• of tho Tribunal ? \Yes 

(JUSTICE ~~TE) 
Vice Chairman 



.. 
.IN THE CE/TRAL ADMINISTRATI~ TRIBUNAL 

J~IPUR BENCH : JAIPUR . , 

O;A. No. 635/1994 
i 
I 
i 

Date of order 23.02.2001 

Chandrika Prasad Sharma, ~ son of Shri Kanhaiya Lal Sharma, aged 46 

years, resident of 263/L j Carriage Colony, · Gangapur City, now-a-days 
. I . 

working as H.T.X.R. Gr. 1600-2660, Western Railway, Gangapur City • 

••• Applicant. 

v e r s u s 

I 
• I 

1. Union of India 

Gate, Bombay .;... 

through 
I 

the General Manager, Western Railway, Church 

20 

2. · Senior Divisional 

Division, K¢ta. 

I Mephanical 
1 · 

Engineer (~ ) , Western Rail way, Kot a 

3 • 

4. 

5. 

6. 

I 
Shri ·Bhagwati Prasa9 Gupta, C.T.X.R., -Western Railway, Gangapur 

. City. I 
I 

Shri Mukesh Kumar Jai:n, C.T.X.R., Western Railway, Kota. 
I 

Shri Ram Bharose, C.~.X.R., Western Railway, Kata. 
I 

.1 . 
Shri G.P. Pathak, C.'l/.X.R., Western Railway, Kata. 

\ 7. , ·shri Mohan Lal P., 
i . 

C~T.X.R., Western Railway., Agra East Bank. 

I ••• Respondents. 
I 
I 

Mr. S.K. Jain,. Counsel 
i 

I f9r the applicant. 
I 

Mr. Manish Bhandai, Counsel. for the· official respondents. 

None is present for priv~te respondents. 

.CORAM: 

I 
I 
I 

Hon'ble Mr. Justice! B.S~ Raikote, Vice Chairman 
I 

Hon'ble Mr. N.P. Na\vani, Administrative Member 
I 

I : 0 RD E.R: 
I . 

·(Per Hor'ble Mr. -=Tustice B~S. 1Raikote) 
I 
I 

This application is filed unde~· Section l~ of the Administrative 
i 

Tribunals Act, 1985, fpr issuing a direction to the respondents to 

promote the applicant ~/In .. the post of Chief T.X.R. grade Rs. 2000-3200 

from the date his J/n1ors were promoted with all consequential 

!I 

I 



) --·- .. -

'. 

benefits, includirig the a,rears with 18% interest. 

I 

! 

2. It is the case of the. applicant that the persons I who were 
I 
I. 

juniors to the applicant, have been promoted· to the post of Chief 

T.X.R. with the pay scalb at Rs. 2000-3200, vide Annexure A/l dated· 

12.11.93, and this ordeJ is illegal. 
I 

It ,is. also stated that the 
i 

respondents 3 to 7 have ,been promoted with effect from l. 3. 93 on the 
' 

- basis of upgradation, and! tbE? applicant being senior-most,, should have 
. i 

also been promoted. · Thet~fore, promoting his juniors·vide Annexure A/l' 
I I . 

and not promoting the apwlicant to the post Chief T.X.R. in the scale 

of Rs. 2000-3200 is· illegjal ~-~d violative of .Arti~les ·l~ and .16 of the 

Constitution. · ThereforeJ there should be a~ appropraite direction- to 

I 
the respondents to pro~ote the applicant. The appiicant made 

representations vide Annekures A/3 dated 26.11 .• 93 and A/4 dated 6.L94, 

but the same have 'not. bebn consid~red by the respondents.' Therefore,-
' I . . 

this Tribunal may be pleased to issue necessary directions to the 

· I l" ·· · l 3 93' d respondents to promote the app icant with effect ~rom • • , over an 
I , ··' -

above the private i::espondents 3 to 7. 

/ 

3. The official respondents and the private respondent No. 3 by 

filing separate reply statements, have denied the case· of the 

applicant. The respondents have stated that the case of the applicant . I .. , .. . , . 
and the private respondents were considered by the Selection Committee 

on the basis of ·the se4ice record_ for th~ purpose of promotion to the 

·post of Chief T.X.R, under the modified selection procedure. But the 

applicant was not ·_ havif g ~he goo,d record, therefor~,· the Selection·· 

Committee did not recoJend the case· of the applicant for promotion, 

and the applicant's juniors ·have _been reCornmended for promotion to the 

post of Chief T.X.R. They ,have contended that against the applicant 

departmental proceedingJ were initi~ted, and vide Annexure R/l dated 

6.8.91, the appiicant Wa.s imposed a punishment of withholding of· 
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3 ,_ 

increment for. a period of 2 years without cumulative effect. Thus, he 

was under punishment, "{hen the impugned, order was issued, promoting·the 
I • 

I 
. I . 

applicant's juniors· to the post of Chief T.X.R. Therefore, there are 
• •• I 0 

·no merits in the appli1ation. It is.stated that the promotion is n0t a 
. 

matter of right. Nevertheless, his case was considered by the 
I, 

Selection Committee, ,but he was not promoted because of the said 
I 

punishment imposed on ;him, and such punishment was in force when the 
~ . 

. . ,. , 
applicant 1 s Junior Wc\S promoted. vide Annexure A/l dated 12.11.93. 
. . ' 

, Therefore, the applicant· is not entitled to any relief, as prayed for 
'· 

in the application. Accordingly, the application is liable to be 

dismissed. 

4. .Heard • 

i 
i 

5. From the pleadings and arguments addressed at the Bar from both 

sides, we ·have to s,ee whether . the respondents are justified in not 

promoting the applic~nt alongwith his junior in view of the fact that 
I. 

the applicant was utjder punishment vide Annexure R/l ~ The fact that 
. . 

the applicant suffer~d the punishment in the departmental proceedings 

·is not disputed by the applicant himself. From ·one of his 

representations vide Annexure A/4, ·it· .is clear that, the applicant 
. I 

i 
I 

admitted that he was1 punished in the departmental prbceedings. In his 
I 

representation vide ;Annexure A/4 dated 6.1.94, the applicant stated as 

under :-· 

II· In this r~gard, I beg to state as under:-

( i) That I was awarded the penalty of withholding· of increment· 
for two years ~ithout effecting future· increment vide the then Sr. 
DME-KTT'sNIP ~o. E/L/308/9/8226 dated 6.8.9L 

This penalty came into effect on l .·1. 92 and was completed as on 
31.12.J.993. ' : 

I 

(ii) That ory · expiry of this punishment i.e. on 1.1. 94, I am 
entitled for promotion to the oost CTXR scale Rs. 2000-3200 (RP) • 

. In the presen1 ca:se, the RailWay Board ·have prescr:ibed modified 
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procedure of selectipn in order to fill up the selection posts as 
a result of restructuring. According to this procedure, the staff 

, 1> • I . - -
was to be promoted in accordance with their seniority position Qh 
the basis of judging/the~r suitability on service records." 

• I 

! 
I 
I 

6. · From . the above statement made by the applicant in his 

re~resentation vide Anne
1
xure -fa:.)4 da~ed 6.1.94, it is clear 'that even . . : I . . 

accoroing to the case of !the applicant·, the i)eriod of punishment sta.nds 
! 
I 

completed ori 3.12.93. ']he learned counsel 'for the applicant contended 
I 

that the increment· falls/ due on 1st January of every year. Therefore, 

the applicant had com~leted the punishment, before the im~ugned 
I 

promotion .order was giien v1de Annexure A/l dated 12.·ll.93. At any 

rate, the 

period of 

could not 

punishment be~ng one of· only· withholding of increment· for a 
I .• 

2 years. wi tho~t cumul_ati ve effect,_ the applicant's promotion 
I . 

have been den ii ed. But in our opinion, ·the content ion of the 
1 

. I . . 

learned counsel for· thei applicant cannot be accepted fpr mor·e than one 
i . . . 

reason. The promotion bf the juniors to the appfica~_!: was made as per 
I 
I 

modified selection according to the eligibility as on 1.3.93. From the 
I 
I. 

order !Jf the punishmept vide Annexure R/l, it is clear th<?t the 
'--, 

punishment of withhold~ng of increment for a period of 2 years without 
! 

curnu;t.at i ve effect was : imposed · on 
i 

the applicant on 6.8.91, and the 

I . 
period of 2 years frqm this date wol.,lld be .over on 5.8.93. 

I 
I 

increment to be withheld after 6~8~91, 
I 

is taken as in the month of 

January, 1992, as suggested by the applicant, . then the i;:ieriod of 
j . 

punishment would ·come ~o an end on L·l.94. Even the applicant himself 
I 

in his representation Vide Annexure A/4 dated 6.1.94, admitted that the 
. ·1 

I 

period of punishment ~arne ·to an end only on 1.1.94~ 
. I 

If. that is so, 
i 

the consideration for' promotion took place during the continuance of 
, • I . 

punishment vide Anne~ur~. A/l dated 12.11.93. However, the learned 
I 

counsel for the appli~ant. submitted that the puni~hrnent of withholding 
' I . . I • 

of increment for a, period of 2 years without cumulative effect, would 

not have any ef feet tn the right of the applicant for· proniotion. By 

/ 
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relying upon the decisi n No. 3 of Swamy's Digest at page No. 271, he 

contended that the punishment of withholding of increments for a period 
- I -

of 2 years, ,cannot _ co~e in the way of the appl icarit for further 

promotion. But in our ppinion, this issue is no more a res integra. 
' 

In (1992) 21 ATC 842 
.· i 

[Upion of India & Ors. vs. K. Krsihan], Hon'ble 

_the Supreme Court has 
·1 

h~ld that during the currency of the penalty, a 
1~ ' 

pers0n may not be consiaJred for promotion as a cons~uential result of 
I 
I 

his punishment, and such\denial of promotion cannot be taken as double 

punishment. We think iti appropriate to extract the relevant part of 
I 

the judgement as under:.,... ! 
I 
I 

"4. We have consid~red the mattef closely and in our opinion the 
view taken by the TJibunal both in the impugned judgement and in 
the earlier decisiotjs holding that as a result of the provisions 
of Rule 157 forbidding -the promotion of a State employee during 
the currency of the penalty results in a second punsihment, is not 
correct._ There is only one punishment visiting the respondent as 
a result of. the conclusion reached in the disciplinary proceeding_ 

-- leading to the ·withholding of increment, and the denial of 
promotion - during !the currency · of the penalty is merely a 
consequential result 1 thereof. The view·that a Gover.nment servant 
for the reason that 

1

1 
he is suffering a penalty or a disciplinary 

proceeding cannot at the same time be promoted to a higher cadre 
is a logical one ~nd ~- nq exception can be taken to Rule 157. It is 
not correct to · assume - thaL. Rule 157 by induding the 
aforementioned prov~sion is subjecting the government servant 
concerned to double i jeoi;)ardy. We do not find any merit iri the 
argument _that there :is no. justification or rationale behind this 
policy: nor do we see - any reason to condemn it as unjustified, 
arbitrary and violative of Articles 14 and 16 of the Constitution 
of India. On the - Q_ther hand'1 to punish a servant and at- the same 
time to promote him\' during the currency of the punishment may 
justifiably 'be teriped as s~lf-contradictory. The impugned 
judgement is, therefqre, set aside.-!', ' 

I 

I 
7 ~ The same principle j_is reiterated by Hon 'bie the Supreme Court in 

I 

the recent judgement in_ fOOO (3) ATJ 348 [The Collector of Tanjavur 

Distt vs. s. Rajagopalan: & Ors.]. In this case also-,. Hon' ble the 

Supreme Court pointed out that the denial of promotion . during the 

currency of punishment wobld not amount to penalty, and it would be 
I, 

open to the authorities : to take into account the fact .that some 
i - ' 

punishment was imposed on the person during the relevant period for the· 

i 
~~-·· 
- I 
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., 
purpose of promotion, and accordingly, the ApexCourt found fault with , . I . 
the order of the Tribunal, challenged in that case. In view of this 

I 

law of Hanible the Supr~me Court, the contention of the learned counsel 
I 

for the applicant that: notwithstanding such· punishment of withholding 
I 

i ~ . 
of increment, the applie10mt is entitled to b~ considered for promotion, 

I 

cannot be accepted. Ac6ordirigly,· we find that there are absolutely no 
I 

·merits in this application. Hence,_ we pass the followir:ig order:-;.-

"Applicat'ion is di~missed. But in the circumstances, 
I 

i 

withouJrets:" . 

1 rl~ 
(N.P. NAWANI) 
Adin. Member 

cvr. 

I­
i 
I --
1 

J. 

I -

~ 
(JUSTICE B.S. RAIKOTE) 

Vice Chairman 


