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0O.A. No. 597/94 199
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Versus
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IN [HE CEWNIRAL ADMINISTRATIVE ™ IBURAL JAIPR BENCH 3

C.aLH0,. 597/.1994 Date of erder: lon*q} -

Chanir3a Shekh2r Goyal son of Shri Girdhari
1al1ji Goy2l, 3gsd 3bout &2 yedrs, Ex-Member
(Julicixl) Pailway Claims Tritaral, Jaipar
Bench, Jzipur, resident of 231/87 Agarwal
Férm, Minsarovir, Jaipur.

¢ Applicant

Vs,

1. Union of Indi@ through Secretary,
Minictry of Pailways (Railway Board)
Rail Bpnawan, Fzw Delhi,

2, Chairndn, Failwiy Bo3ard, iinistry of
Fajlways, Fail Bhawarn, ti=w Delhi,

3, Executive Director, Public Grievinces,
Fajlway Eoirl, Ministry of Failwaws,
Rajl Bnhawan, New Delhi.

4. Chairmdn, Pailway Claims Triburdl, 2 Fajpur
Peoad, Delhi 110 054,

5, Finincial Alvisor & Chief Accounts Officer
Fajilway Claims Tribunal,2 Fajpur Eo3d,
Delhi 110 054, :

6. Registrar, Pajlway Claime Trirundl,
2 Rajpur Roal, Delhi 110054,

7. Addition2l Fegistrar, Fajilwa. Claims
Tribural, D 153, Sangd Path, RWhirc Marg,
Bapni Park, Jaipur-302 016,

: Respondents

t M-, Riresh Guptd, counsel for ths 2applicant
O

My, Minish Bhardari, courgsl for the refpondznts
CORAM:
HOLI' BLE SiRI FATAN PRAFASH, MEMBER (JJDICIAL)

OR DER
(PER HOW' BLE SHR I FAD-I] TPalnsH, MEMOER (7JDIC IAL)

The applicant herein, Shri Chandra She¥har
Goyil has raized 3n important guestion of far-r=3aching

t////, implicaticne in this application filed unier Sectieon
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12 of the Administrative Trikumal's Act, 1985, It relates
to the pﬁyw:nt of Cratuity te & retiring Mezmber of the
RAajilway Cl2ims Triwunal aprointed under the Railway
Claims Trituaml Act, 1987 3and governed by the Rajilway
Claims Tribumal (Salaries and Allowances znd Corditions
of Servicss of Chairman, Viee Cha@irman 3nd Mambers )

Pnles, 19222 ( hereiniafrer referr=d 2s the 1939 Rales),

o wAle him th2 pdyment of Es, 28,000,'« as gratuity
dlongwith intsrest 2 12% p.a, from £.11.1994: he

having relinguished the chiarge of the rozt of Member
Judicial, Pailvay Claime Tribunzl, Jiizur in the afternoon

of 7.11.1994,

2. Facts which are not in dispute between the
rArties Arz thit the applicant <fter geeking voluntary
retiremert from the Stite Government w.e.f. 7.11.1989

joined 3z Judicisl Membzr in the Pailwdy Claims Tribunal

pa—

on 3,11,1%82, Hz was paid pznsiondry hensfits Ly the

State of P3jasthan and received Fs, 75, 000/- s: a

retirement gratuity from the 3tite, Hx held the office

And post of the Membzr Judizial, ﬁ&ilway Claime Iribural,
a

Jainur Bench, Jaimur for. complete tenure of Five y23irs

aml relinguished the office in the 4fternoon on

7.11,1994,

3. It ic the c3se of ths applicsnt that he having
bzen 2ppoifnted 2z Member Judicial in the Failway Cla&ims
Tribun®l was qovernsd by 1989 Rules regariing
retiremernt frem service, According to the dpplicant

tter of Joint Directsr, Failway

T

he ¢c3me 3cross . ~ 3 ]

Claims Triburdl, Failway Bosrd, NHew Delhi dated
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17.8.1992 {Arnx.A-8) wherein it was stated thit
since thers i no provicion of gratuity in the
Service Coniition  Rules, the Memhers of the

Rajlway Claims Triburdl {for short 'ECT') ar= not
entitled to the Sime, He p2de 2 represerntition to the
Ch&irmén, R2ilway Bydrd, responlent No.Z on 8;10.1992

(anrzc.A/3) on £.10,1%92 irviting atkention to Fule

., 16 of the 1922 Fules &nd ple3ded thit under the

o

Gratuity Fules of the Certral Government the 3pplicint
is entitled to get Petirement Gratuity on completien
of five yeirs service subject to the maximum of

Fz, 1.0 13kh irncluding the 3mcunt of Fetirsment
Sratuity which he h33 élreaiy recéived from the

State Sovernment before joinimy the RCT, He, therefore,

}

2de @ claim for entitlement to get Re, 25,000/~

Fetirement Gratuity. A cory of this reprefentation

ag
was also sent to FA & CAO, Fuilway Claime Tribun2l,

Delhi who referrsd the mitter to the Secretary,
Railwsy EBosrd, lew Delhi vide letter dated 14.9.93
(Arnx.A=-10) . dn this.letter of FA & CAQ, Rajlway
Claims Tribun®l, Delhi, the Failway BeArd 3fter
consiultation from the Depirtmzrnt of Pansion 3nd
Pensioners' Welfare, inter2lid decided that the
retiring Members of the RCT would not he zntitled to
rayment of Gratuity for the services renderzsd in the
ECT &pi @ communication o this effect d3ted 26.7.94
(bnrz. A-1i) was issusd from Executive Director,
Public Srievirce, Railway Bsard, Delhi., The 2ppliciant

K4

did not agree with the interpretition -7 pukt upon

6%Q~//////&§ the Failway Board aind ° o fent 2 note (Arroc A -12)
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before his retiremsnt en 19,17,1994 to the Aljiticnal

]

o

Fegistrér, Pajlway Claims Trivaral, Jaipur asking him

to Arrange the pRfyment of 2n amount of Gratuity

Fs, 25,000/- 2n his retirement. This note was sent

in its turn toe the Registrzr, Railway Claims Tribur2l,
Delhi vide latter dsted 19,10,19%4 {(Anrc.A-13) whersupon
the RegiStrSr; Failway Claims Triktun3l, Delki conveyed
the Jecisien thRt the 2pplicint i not entitled to °
payrent of gratuity in terns of Eailkay Bo2rd letter
dated 26.7.1994 (Annx. A-11). Feeling 2ggrieved by

the impugnel orders/letters d3ted 26,7.%4 anpd
2€.10,1%94 (Annx.A-14), the applicant his 2pprodchsd

this Tribun3l to clazim the 2foresaid reliefs,

4, The respenidents have contested this application
by filing 2 counter to which no rejecinder ha@s been

filed. The respordents have oppoced this applisatien

m2inly on tWo grounds. Firstly, th2t the 04 is not

maintd3indble Lbefore this Tribandl 3s it is not

coverz2d hy the provisions of Section 14 of the

Administrative Trimaral's Act, 1985 since the Mzmbhers
of the FCT canmot be cons ilered 3 emplovees of t
Centr3l Go7errment E2iny governed by Serdrate set
of rules. Further the fpplicant'’s appointment was
on 2 degigrated and statutory post which is not &
Civil or Executive post 2rd herce the Tribunal has
no jurisdiction in this m3tter. The second ground
t3ken by the respordertse has hzen that there is no

provision in the 1989 Rules for pAyment of any

=

gratuity @nd that his claim of Ps, 1,0 lakh

including the 3mount of gratuity 3lrzd8dy received

SM%////bY him is not terdble. It is 3lso the stand of the
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respondents thdt the Pesidu2l clause i.e. Fule 16 of

=

the 1289 Fules cinnot he invoked in @ n@nnsr so that

Q
=

it m3y @mount to legislite new cenlitions for the

2

Members of the FCT whiéh hias not heen providsd by

the Legislature in the Fules., It has, therefore, been
arged thﬁt.the.ﬁpplication iz without 3ny sabstiance
and should e rejected with cost in'favour of

respondents,

5. I heard the ledrnsl counsel f£or the applicant
at great length nd have gone through the r:lead ings
of the pirties &nd h3ve evamined the materi3l on rernrd

in great detail.

6. Ag stated in the beginning, the wlteri2l
question to b= determinzed in this application is
whether @ Memher of the FCT is entitled to pRyment
'of Sratuity in view of residual provisieon cont2ined
arder Rule 16Aof the Rajlway Claims Triburll
(salariez and allowEnces 3nd Conditions

of Services of.Chaixman, Vice Chairm@n 3rd Members)

Rules, 19897

7. To evaludte the above question, it is
necessary Lo reproduce Rule 16 ~f the 1969 Rules
which reads 3s unders-

*16, Residudl provisions-

|
Any cordition of Service of the Ch3airman,
Vice Chiirmin or Mamber f£oar Which no '
express provifisn h3s basn m2lz in these
rules sh2ll be determinsd by the rules and
orders for the time reing 2prlicabls toA
Secretiry to the Goverrmernt of India in the
case of the Chirm3n Ind Vice~Chairmdn, 3nd
py the rules ard orlerz applicible to
aijitional Secrerary to the Goverrment of

v

Irdis in the casé of Memkers."




|1

On the M3siz of this previzion it h3s been vehamantly

1]

argued by the ledrneid couns=1l for the apolizant

Shri Rinzsh Gupta thit therse Leing no eXpraes
rrovision in the aforeszid 1789 Rules regirding

Gratuity, the matter shall b2 determined by the

Fulee ard Ordesrs which 3re for the time: heing
agplicable to 3 Secretiary to the Governmarnt of

Indis in the case of the Chiirw@n and Vice Chairmin
of the RCT 2nd by Pules 3nd Ordszrs 3pplicible o
Aidition2l Secretiry to the Govermment of Indis in
the case of Mepbars. The ledrned counsel 2ccordingly
drew - - sttention to Rule 2(1)(h) ard Pule 93 of

the A11 Irdiz Services (De2th-cum-Pstirsment Bepsfits)
Rules, 17%g (herein&ftér referred ta as *1958 Rules')
vhich governs the matter @f Death-cum-Retiremeht
Gratuity in ths =3se of Addirionsl Secrztiry to the
Goverrment of India, On the objectilcn raised on behalf
of responients ahont the jurisdicticn of the Tribural

in this m&tter, the le=d3rned counfel hae placed reliance

=

on 3 decision of the Central Administrative Tribunal

Madras Bonch in the case of B.JF.Maiy Vs, Union of Indi2

apd 3nother (19%3) 35 ATC nﬁqé 314. It has been urged
that cince the agétter has 2lreddy heen Settlzd in this
reg3ard while dgaling witﬁ a matter concerning Member
(Technical) of the FECT in the aforessid Jdecicien by
the Madras Berch of the Tribun3l 3pd it h3ving heen
held that Memhers of the RCT come within the ambit of
Section 14 of the Administra3tive Tribunal's Act: the
nbjection r@ised iz without 3Any Substiance ard the OA

is maintdin3tle,
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E. I have given 3nzious theught to> the 3rguments
advapced on hehalf of the applicant And stani taren

by the resrordents,

cticn, it is zuffice to

e

ER On the plea ¢i jurisd
merticn that in the cise of EJ . Qkir (supra), the Madras
Berch of the Tribur2l h3s held that the Member (Tachnical)
appointed under the R.C.T. Act, 17287 is covered by the
exprzcsinn " 2 person 3Appointsd to & civil service

of the Ynion" ard alszo th3t Menmbers 2ppointed urder

the Railway Claime Tribunzl Act, 1987 fulfil many‘of

[

other tests of civil fervints. Hance this question
having been decided hy & Division Besnch As glarly as
in the ye2r 1521, the obhjection ra2ised on hbehtlf of
the respondernts i& of no confzquerce, It is 3ccordinaly

ct inn to entertain

l.l-
'-Jo

held that this Tribun2l hi3s jurisd
ard derids this 3pplication filed by the 2pplic3ant

arder the &dministrative Tritupal's Act, 1985,

10. Coming now to the m3in controversy r2jiced in
this application, it i necefsary ko ment ion that

acesrding to the 2cheme of the Failway Claime Tribhun2l

Act, 1587 the £31l3ries 3nd allowances ard other terms
other

ard conditions of Chairmén, Vice Ch3irman ani/Memhers

of the KCT are govarred by Section @ of the R.C.T. Act,

1967 read with 192% Rules, Secticn 2 of the rR,C,T,

Act,1%87 which iz relevint ta sort out the controversy

raised in this OA reade 2s undersi-

My, Salaries a3nd allowaknces Anl othes
apd conditions of fervice of Ch3irms
ChEirman @nd other Members.- The s s

and 2llowinces nayable to 2nd the other terms
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v

and corditions of service (ircluding pznsicn,
gratuity @nl other retirsment henefits) of the
Chairmén, Vice Chairmin iand “other Members =h2ll
be sach as m3y bhe prascrihed,

Provided th3it neither ths s2lary apd
allevdnces _por the other terms 3pnd conditions
of service of the Chiirman, Vice Chlirmin ér
other Membeyr shill be varied to_his disadvantage

z2fter hif appointment {emph3csis =unplloth

The stind of the respondents h3sbeen that the claim -
of the applicént regarding Sratwity stood satisfied

bzfore he joined the FCT, The st3nd h3az bzen that

as per Rulz 5(2) of the 1983 Fules, the Chairman,

& Vice=Chiirmin cr Member 2h2ll bhe entitled to receive
pension 4nd gratuity in 2ccorddnce with the rztirement
ruleé applicible to him prisr to fuch retirement.
Accordingly, it h3z ke=zn urged on tehilf of mespondents
that 3z £&8r 32 benefit of grituity is corczrned, the
applicant:WQuLi be gowerned by the £3ame rulss which
wére 3pplicable to him prier o his retirement from the
Higher Judicial Service (8tate Service) 3pd that it

is erronzous to S3y thit the Applicipt i entitled to
get the sime beneiits in.this regard i are applicable

to the Alditiordl Se cretaries of the Goverrnment of India

L

by invoking the residuzl clause (Ruls 16) of 1929 Pules,

Ag

&

agiinst thig, ths Zrgument of the 123rnel counsel

[EEY
'O

for the =ppliciant has heen that Pule 3 of the 1999
Fules which deils wifh the pay which iz 2vable to
the Chairman, Vice Chairman ~r the Mzmker of the PCT
ard thst Fule 5§ of the 2foreezid Fulee lay: dAzwn the

mAnner by which the rm=tirement hensfits in the p3rent

4

.gervicse on Appointment 3¢ & Menber of the RCT are

to ke construed, It na: besn arged thdt thare being

«o/9
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.© . no specific pravision for caymeznt of ~ratuity to

L

the Chairran, Vice Ch@irm@nind Membsr apnointed to the
RCT, the relevant provision is Rule 16 which is @
res idual provision and'cevers the sitwition of the
payment of gratuiﬁy to & Member {ghe applicant in the
case) on his retirement from RCT &s per Pules 2nd

Orders applisible to tre A3ditisn2l Secretdry to the

m

Goverrment of Indid i.e. A11 India Service (Death-cum-

(T¢)

Ret irement Bzpefits) Fules, 1958. In these rules

n

applicable to the Additimn2l Secrecary o the Govt. of
Irdia, there being 3 provision of payment of RS, 1.0
jakh miximam 3s 3 gratuity apd the applic3nt having
received &n amouﬁt nf Pe. 75,000/ 38 hic entitlement
for gratuity urder the parant cervice, it is urged that
the applicant is enticled to ke wi id the valance of

Rg, 25,000/~ 33 the amount of gratuity from the

respondents.,

11. A pe

ia)

geal of the relew=nt provision of 1929
Rules exhibits that fulz 3 of it dedls with the subject
of Fay which the Chiirman, Vice-Chairman o Member of

1

]

on his @ppointment with the

[}

+rhe RCT wounld rec

®
(

R@T, It further clarifies that the Chairman, Vice-
Chairman or & Member who NAs joined the RCT after
retirement as Judge of A High Court, or Who hAs retired fr-
o service under the Central Gevernment or 2 State
Government, @ S the case may be and who h3s received

to receive any retirement

£

or h3ds beCome epzitle

r, gratuity, employer's

J

‘benefits by W27 of w=nsl
contribution to 2 Contrikutory Provident Furd or

other fams of ret iremsnt bensfitss his pay shall

../10




P

r

-3 10 3=

be reduced by the gross Jmount of mension or

{d

penciorary Eguivalent nf zmployer's contribution

to the Contributicn Frovident Dand or any other

foim of retirgi fites, (emphas i3 supplied),

i

T

nt n

&

113

if any, dravn, or to ke drawn by him, Vide Sab-Rule

(2) of RBule'S of the aforssaid 1989 Riyles what has
the
reen protected is thit Z Chairm@n, @ Vice-Chairm2n

®
n}
ot
o3
iy
o)
[17]
e
=
)
<3

or Mzmber évenfifter appoirtment and
Claims Pribundl Act, 1987 shall alsa he entitled to
receive pEASiOﬁ and gratuity in accnrdance With the
retirement rulzé &ppli¢3bl& to him priof to his

ret remerit froim the pirent Service.'This Sub Rule

cannot be interpretsd to import 2n incerpretation

(]
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so far as the henefit of gratu
of the RCT would ke goverred by the =3amsz Pules which

¢ retirement from

fde

were Applicadbhle o him prior te h

proviso 12id dovn unler Sactinn 9 of the FCT Act

which mrovides thit "reither salary and allowances,

nor the other terms 3and conﬂitions ~nf the services

of the Chdirwan, Vice Chairman or othar Mzmhers shall
pe varied to his Jdisadvantage 3fter his arpointment."
If the st2nd riised on behalf of responisnts is
accepted, it would negitse tie import <f the total
emoluments incloding £2¥ which ﬁre‘to be paié to

a Chairmén; Vice Chzirman or Member of the RCT on

his appointment in the RCT, Rezding both thes2

LJ

provisions i.e. Fule aml 5 together, what is

culled out if thak the pay which shill be ~21id to
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¥

the Ch3irmin, & Vice Chairmén or lemher ibﬁéihted

in the PCT would ke reduced hy the gross amount of

J
]

meEn

§

ion or parsiondry =quiv2lant of =mplay

r's

it}

contribution to 3 Contributory Provident Fund or

any other form of retirement ben=2fits, which recessarily

includes gratuity as wsll, Sab-rule )

~

ot Rule §

does not dabh3r the ChairwEn, 2 Vice-chldirm@n or

Member who is 2ppointad in the RCT upon retirement

from pirent service;to receive ths p=nsion 2pd grataity

which w32 p3yable to him in Rccordince With the

retirement rules agpplic2ble to him prior teo his

retirement from the r3rent fervice, Although no

specific provision has heen mide in the

i

applicable in the F&T regariing th

1929 Riles

RAyment of

gratuity to the Chiairmdn, @ Vice-Chairm2n or Member

retiring from the RCT, y2t ths legislature h3s been

mindful of the contingsncy of the 2mount of gratuity

vhich mdy be 13ydble to 2 Chairmin, Vice Ch2irm2n or

Mzmber of the FCT after his retirewsnt. With an

] . > Q Y 4 Ky
" intention to £ill this vigumf, the Lzgislature has

m3de & provicion in the form of residndl preovision

18}

‘under Rule 16 th3t where thers i no

“pre

D]
n

provizieon with reg3ard to 2ny condition of service

of the Chairmin, Vice Chiirman or Membher of the PCT,

thiat mi€sing condition 3hall be dectermined by the

Rules and COrders which are ApwlicAbles for the time

-

in the case of the Chiirr@n 3nd Vice Ch

i

rman Al by

the Fulez @nd Oprders 2pplicdble £o the Additiondl

Secrztary to the Scvzrnment of Indi2 in the case of

45%3///* Memberz of the RCT. In my owmininn, this construaction
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is the only possible construction which c3n ke carved
out of the aforesaid provisions to solve the controversy

raised in this application. #s has t=en held by Hon'ble

the Supreime Court in the cise af Collector of Sustomd

Vs . D.S.& W, Mills Ltd, , 8I% 1261 sc_1549(1551)

B L.l 1t 13 ©ne of the well established

rules of construction that "if the Words
of the statute are in themselves precice
Capd ummbiguous no mMOre is necess2ry th2n
to expoumd those words in their nétural
apd ordindry Sensz the words themselres
in such case best declaring the intention
of the Legislature.” It is equilly well
settled principle of constraction that
"Where alternative.qqnstrggti@ns are
equally open that alterndtive is to ke
chosen which will be cansistent with the
smooth working of the system which
the st3itute purports to be regulating?
and that alterrdtive is to be rejected
which will intreduce uncertdinty,
friction or confus ion into the working
of the system.“.........“

In the instant c3ze alse, if the stapd r2ised on

wehalf of the respordents on the msis of the
applicability of Rule 5(2) of the 1989 Fules is
adcptea, it would not only intreduce uncertainty
put would result into canfusion in the matter of
gratuity P?Yabie to the Chairmén, Vice-Ch3irmd@n 2rd

Member of the RCT,as the cdce my he,

£

12. Furgher as observed carlier there are

specific rules called the A1l Imdi® Services

,(Death-cum—Retiremant Bepsfits) Rules, 1958 which

are applicadble to the Secretary of the Gavernment
of India as also to the Additional Secretary to the

Goverrmsnt of Imdid. Rule 19(3)(6)(1) of the 1958

ees/13




Rules riads as undari~

‘"19(5)(u)(1) A retirement gratuity saquidl

to one fourth of the cmoluments for 23ch
completed period of 2iv months of service
£n3ll be p2id ©oH memker of the fervice =hall
bz r2id to membzr of the fervice on his
retirement from Service who has completed
five y@arC' qua]ifying service, fubhject

to & miximuwe of Sixteen =ni h21f times

of the emoluments,

Provildsd that the Zmount »f retiresment

. gratuity piyakle unier thz cl2use k311l not
excesd rupees one lakh."® :

It is thuf evident that the mAximum amount of
retirement qratuity payvable under clanse 12(2)(3) (i)
of the 195 Fulzs which 3re Applicakle in the c2ce

of Additinnal Secrstary to the Go7zrnment of Indid

13. From the 3vove, it is 3purdantly clelr that
the cl%im Zhout ths BSyment o f gr3tuity 3dvinced by
the applicant is governel hy the recilu?l provision
under Rule 16 of the 1882 Fules 3nd not Ly Ruls 5(2)
of these FRules, The 3pplicant hiving retired as

Member of the Railway Claims Trirun2l 3fter completisn

of hiz £ulf tenure of five ys3re fervice, i if to he
>
goverred hy thz Fules 3nd Orders applicakle o the

Addition=l Eecretﬂrw fu th= Gnvmrnnwnr nf Iniia i.=,

Q)

A11 India Services (Deathe-cum~-Fetiremznt Berefits)

h

Fules, 1#“ and 3¢ per the res:di3l preovisicon Pule 16
. thes . ‘ :

of the 1%g2 Pulwh.andLls entitled ko receive 2 further

amount of Fs, 25,000/~ after reduction ¢f Fe.75, 000/

received bysthe @pplicint on his retirement from

parent servics from the 3Amount of rupzes ons l2kh

p3vable s retirement r*r:d'nit'r in thz cise of Adiiticon3l
Sec retary to the Government of Ind ia,
. /14




14. Consequently, while @nswering the point
for determindtioen faised in this OA in the
ragfirmetive’ the GA is allowed &nd the impugned
order/lettér dated 26.7.19%4 (Annx.A-ll) apd dated
26.10.1994 (Aprx A-14) 3re hereby quashed. The
respondents are directed to PRy to the applicant'
who hé@s retired as Member of the RCT Jaipur on
7.11.1994 an amount of Re. 25,000/~ as his

reduced retirement gratuity'alongWith interest

$)

thereon @ 12% p.3. from £.,11.1994 till the d3te
of actudl payment,:v;ﬁ to him, within @ period of

three monthS$ nf the receipt of 2 cCopRY of this

) A WQ |
Al

(RATAN PRAKASH )
MEMBER. (J)

order by them. No order as to CostS.




