IN THE CENTRAL BADMINISTFATIVE TRIEUNAL
’ JAIPTUR BENCH : JAIPUR

-Date of order :17.11.2000

N.A. No. 582/24

Hari Fam Meena scn of Shri Prahalad Fam, aged abut 21 years, Mo, 371/26,

~ Meena Colony, Ramganj, Ajmer, at fpresent  employed on the peoat of

Aczonnts Clerk at Ajmer Divizicn, under Dy. CAQ (TA), Ajmer.

<.« Applicant.
versus

1. Unicn of ‘India ‘through General Managér, Western Railway, Church
Gate, Bombay. |

2. The Financial Adviscr & Chief Accocunts Officer, Western Railway,
Church Gate, Bombay.

3. The Divizional Accounts Officer, Weastern Railway, Ajmer Divigion,
Ajmer.

4. Iye C.A00. (TA), Ajmer, Western Failway, Ajmer.

E. The Divisicnal Ferscnnel Dfficer, Westefn Railway, Ajmsr Divisicn,
Ajmer. | o '

..« Respondents,

Mr. J.F. Fanshik, Counsel for the applicant.

My, U.D. Sharma, Counsel £or the resp&nﬂénts.

- CORAM:

.

Hon'kle Mr. Justice B.8. Raikcte, Vize Chairman .

Hon'lkle Mr. 1P, tlawani, Administrative Member.

:ORDER:

(Par Hon'lle Mr, Justice P.S. Railote)

This application iz filed for dezlaving 171(4)(iv)&(v) of Indian
Railway Establieshment Maraal Vol.l as unconstiftutional.  The applicant
alsx has challénged the order daked 1.10.92 (Annexuré 3,1) ki which
notice—cum-termination crder was issued to the apf&icant | terminating
hiﬁ after the periad of 14 days. The further prayer <f the appliczant is
that hz may ke given extra chances as per Appendix II 5f Indian Failway

Establichment Manual (IFEM, for short) Vol.l, to pazs the Appendix II



N
Ut

terms of Aprendix II -f the IREM, the Railway gervant wiuld ke requi

examination.
2. The case <«f the applizant iz that he was ap;ainted'ag Junior
Axcounts Assistant (Prob.) in the scale of ke, 1200-2040 (RP) vide

Annexure A4 dated 31.10,90, Py the =aid nrd@r; he was anu11¢d £ pass
Appendix II (IREM) Eramiraticn within three years hy faklng 2 ‘han*eﬁ
from the date of the appointment.,  Howsver, the applicant ~cnld net rass
the necezaary departmental examinatizn in three chances. The applicant
balongs to Scheduled Caste community, he should have kbesn given atleast
cne more chanze kefore iseuning the  impugned srder o 'terminatipn.

Therefore, the impuyned crder ~f terminaticn is bad and illegal.

2. - The learnad counsel appearing for the applicant'submitted'that in

LJ

ire
tsz pass the Apendix II eraminatizn within three chantea and th-
concerned Seneral Manager and FALCAT have ke 2en delgated with the power
to extend zuch chances sven upto & or 7 chances, and the zaid henefit

should hav& Leen extended Lu the aprlicant. He_also‘relied upon Railvay

" E Ecard's lectter No. BC-20/BTF-2'1 dated &th July, 1961 (Annexure 2,'18),

contending that under that letter, the employees belonging to Scheduled

Cast

f v)

e3/ Scheduled Trikes, may ke given cne additicmal chance evean after
2 chances. At any rate, he further submitted that the a[pllﬁant kelonas
to 3chednled Caske ccnmmikty, therefire, he is entitled to ine more
chancé nunder general rrinciple and, theref:re, the impuanad order is
illegal and without jurisdiction. | |

4, By filing counket, th@'raepani&nr; hava denied the case of the
applicant. They have stated that the arpll cant was required to pass the
concerned Appendix IT Examinaticn in 2 chanses, and in his case, cne
more chanse was given as a special —ase only bactause he bkelonjs to
Scheduled Caste commnicy.  They have also stated that the appointment

1

crder clearly indicates that he should pase the £aid eraminaticon in 2

(%]

chances within 3 years of his arfulnfmcnc. Inspite of taking that
chances within a pericd of 3 years, the apfdicant has not passed the
said examinaticn. They have deniad the case of the applicant that the
arplicant is entitled teo additicnal chance in addition to the chances
alréady given. The Apgendix II applies anly for prcmotion from Clerk
Grade-I1 to Grade-I and it does notiapply to the direct recruitment.
The applicant iz a direct recruit‘and he was required to pass tha said
examinaticon within 2 pericd of I years in 2 chances as rper appointment .
otﬂer. They have als> stated that 10% relaxation in the minimum marks
in respact ~f Appendix-II Examination iz only allswed for promctisn

fr-m Grade-II to Grade-I. AL any rate, the said Apgendix II examination
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d-es not apply to %ha Accounts Deparkment. Therefore, there are no
marits in the applicaticon and aczordingly, the same deserves to ke
dismizsed. They have alsc stated that Para 171 (4) (iv) of the IREM,

i

vhich is a statvcory proviszion, clearly provideé that the direct
recruits will have tc pass the said Appendix II Examinaticn and it

cannct ke 2aid to be discriminatory or ultra vires of the Constitution

of India. Accordingly, they have prayed dismizsal of the application.
S. cn the hasis of the argumenta as well as the pleadings of the

garties, we find that it is.an admitted fact thakt the applicant was
appsinéed as Junicr Accounts Assistant cn the lasis <f the order
Annexure A’4 dated 21.10.%0. Faragraph 2 (ii) of the caid crder states
as under:- . | !

"2.(ii) 2 mazimim of 2 uhanﬁee to appear at tha Appendl' 2 (IREM)
Examinaticon within a pericd of three vears from enktering in service

© will cnly be allowed to you and failure bto qmlify within these 2
attempts will render y-u liakle for discharge from service

 Prom the abkowe condition which the arpplicant has accepted, it is
clear that the applicant shinild have passed Aprendix I1 Examinaticn in 2
chances within a perind of three years. The a;@&;cant camnct a7 ack on

the conditicn, which he has already accepted.  The same is reiterated

in Fara 171 (4) (iv) <f IREM, which is rnpr:ducad hereunder:-
"171(4)(iv) - They will have to fpaes Agpéndix ITI Evaminaticn
within a pericd <f three years of their apprintment and in two
. chances failing which they are liakle to ke dizcharqed from
service." :

Go From the Loadlng of kaoth thn arpnlntmenr nLdar and Para 171 (4)

(iv) of IREM, we find that 1t ‘wag a statutory somditicn imposed on the

arplicant that "he should necesas rily' rass the concerned Appendiz 11
Examinaticn within a pericd of 2 vears in 2 chances. It was not in

dispute khat the apg&icaﬁt was given additicnal chanze in terms of

‘Railway Board's letter Mo, S4-ACITI/20/17 dated 21.06.25 (Annexure R/2).

A According to this lekter, the candidates who have availed of two chances

within three yearz of service, whi =still apﬁdyfbr keiny qQiven a third
chance, within cr L ymnd three yoars/ their caszes if found justified,
could be veferred to the EBEoard with the [@rsnnal approval with the
FASCAD alongwith the details <f performance of the candidatess in earlier
examinations. From this 1etcer, it is clear that the applicant was not

entitled more than three chan ez within three years. The lzarned

‘ huuncwl for the apfllvant haz not brought ©o cur notice any rule/lsttér,

.




C <

-4 -

rroviding any relavation in sase of Scheduled Caste community.  Howevery
he strongly relied on Appendix II -f the IREM itself, PBut the =aid
Arpendix II of IREM rélates te Gniy,regarding the quallfying‘examination
for the purrmse of promoticn and it does not apply to the diréct

recruitment. S far as the direct recruitment is concerned, Para 171 of

the IREM direcztly applies. Az we have already stated, the instant case

is a case of direct recruitment. Therefore, the Aprendix II Evaminati-n
d-es nzt apply to the cése;‘ The learned scunsel frr the applicant also
relied upon the Rallway Euard'" 1eftér Mo, Bl CO’KTP 2,1 dated ath July,
1961. This letter also arpplies cnly for the puarpeose of promotlun from
Grade-II Grade-I and it is for aach promoticon, an employee may ke Jiven
maximwn 3 '“hancew ard for the candidates kelong  to Scheduleq

Caste,/Sr hedulnd Tribe, may be given additicnal *hanzes. Thi=z letter

~N . -
alsc, as we have already _stated, is velatable wonly to Appendix 11!

Examinaticn for the purpose of promcticn. Therefore, this letter also

dses not apply to the case of the applicanf.

7. muring the oourse of arguments, the learned -~:unsel for the
applicant haz brought to sur netice ancther letter Moo 97—E(SCT)—I/25/25
dated 02.05.98, The second para of the letter itszelf indicakea that 10%
of marks in the minimum -f qualiinng marks prescriked in Appendix IIA
of the IREM may ke rélaxed in rtase of cc‘,"”T'emplc-yeea-: for the pmrtase £
rromction from Clerk Grade IT to_utade I. This also dees not apply to
the facts of the case. Therefore, prescriking 2 or 2 chances for
raseing the =cncerned departmental examinaticn cannzt he zaid to he
arbitrary. Fasging of >oncerned departmental examinaticn is prescribed
for effective dlscharglng of dukties in a department like Accounts
departmeht. lnless a person iz well versed with the aﬁ~munts'and ~ther
derartmental work by passing the necesgary departmental examinaticon, he
will not ke effe-:tively'dis-:harging the duties. This has Leen the
intentioh of legislétur'. In this view of the matker, the sontentisn Sf
the learned <ounzel for the applizant regarding ultra vires ~f Para
171(4) (iv) ale:x iz nat acceptablé. In fazt, a similar éontention was
Aspecifically'raisedvbefore Frinzipal Bench of the 7.A.T, MNew Delhi in
O.A. No. 2146,00, and.ulﬁimately, the said 7A was Adismissed, rejecting
gimilar :antentiohs. We find that the zaid Judgement /~>rder <f the
Frincigal Bench applies to the facts ~f the case. It has als: been
krought tc our notice that after terminaticn of the service of the
applicant,,hé was offered a lower past, which he accepted and on ﬁhich

he is working.

. For the abowve 'reasons, we & not find any merit in this

ex}

applicatisn.  Accordingly, we pass the corder as undnr'—
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(ﬁ.P.

Ccvr.

"Armlicatisn iz dismisszed. PBut in the cirsumstances,
el

without costs."

._;/\;/ )
NAWANT )
- Adm. Member

- (JUSTICE B.S. RAIKCTE)

Vice Chairman
. A Y
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