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IN THE (ENTI'AL F.D!:V:IHJISTEATIVE TRIBUNAL 

JAIPTJR BENCH : JAIPfJR 

D3te .:.f C•rder : 17 .11. 2000 

O.A. No. :.82/94 

Hari F·.am Meena sc·n .:.f Slu~i, Prahalad J;•.am, 3•;Jed abut 31 ye:u.·e, N: .• 371/:26, 

Meena C·:.lc.ny, . Rarn;Janj, Ajrr~r, 3.t t=·re.=:ent . •=:mt=·l•:.yed c.n . the r_::.: • .=.t -:•f 

Ac•::.:·unts ClerJ: at Ajmer Divisi.:.n, undo~r Dy. CPD ( TA), Ajmer. 

Applicant. 

v e r s u s 

1. Uni.:.n .:.f India thr·:·n;Jh General Manager, Western RailvJay, C'hur.::h 

Gate, Bombay. 

2. The Finan.:::ial Advisr:·r & Chief A·:::.:::.:.unts Officer, Western R:lihJay, 

Church Gate, B.:·mbay. 

3. The Divi.=i.:.n.al A.:::.:::.:.unts ()ffi.:::er, Western Raihmy, Ajm.~r Divisi.:.n, 

Ajmer. 

4. Iry. •:.A.(•. (TA), AjmE:L·, Westet·n RailHay, J.l.jmer. 

5. The Divisic.nal Perscnnel Offi.::er, Western Raihvay, Ajrner Divisi.:.n, 

Ajmer. 

Mr. J .L f:aushil:, C.:.unsel f.:.r the ar:pli.:::ant. 

Mr. TJ. D. Sharma, C.:.unsel f.:.r the res1:·:·ndents. 

·CORAM: 

H:·n't.le Mr. Justi·:::e E.S. Pai}:.:.te, Vi:::e Chairman. 

H:.n • t.le Mr. n. P. lla\1-mni, Admini.::trati ve Mernl:.et··. 

:ORDER: 

• • • Resp.:•ndents. 

This apr:.Ii.:::ati·:·n is filed f,:.t· de:::larip·;J 171(4.)(iv).:.:(v) .:,f Indian 

Raihvay Eetat.liehment Manual v.:.l.l a:= un•:::.:.nstituti.:.nal. Th.:? appli.::ant 

als.:. has .:::hallenged the .:order dat.;d 1.10.9:?. (Anne:-:ure A/1) by \·Ihi-:::h 

nc.ti.:::e-.::um-termin.ati.:.n c:rder \·las i3su~l tc. the ar.:.r;:.licant 1:.:-z· terminating 

h:l.m after the r;:.eri.:n:l .:.f 1-J: days. _ The. further r:·rayer .:.f the ar;:pli.:::ant is 

that he may t.e 9iven e:·:tra ·:::han.::es as t:.er Apr,~ndi:-: II .:.f Indian F.aihmy 

Eztabli.shment Manual ( IPEM I for siK.rt) v.:.l.l I t.:. t;:OSS tht=? Ar:·r:-endi :·: II 
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examination. 

2. The c:ase .:,f the :il=·t=-li·::.:mt is that he was 3PJ:·=·inted as .Junior 

A·.x:.:.unts Assi~t.3.nt ( Pr.:.b.) in the .s.::.3le .:.f Rs. 1.=:00-~0.;1:0 (RP) vide 

Anne:-:ure A. 1~ dato:d 31.10.S"'0. Ey the said c.rder, he \·Jae re.:wired t·:· r:ass 

Ar:r:oendb: II ( IREM) E:·:aminati.:.n vlithin three ye3.rs by taking .:2 ·::han·::es 

fr·:m the elate t:•f the apr:-:·intment. However, the .:q:pli ::ant .:::.:.uld n.:.t r::.ass 

the ne·:::ee~ary der:artmental e:-:aminati.:.n in three ·::hano:::es. The appli·:::ant 

belo:ongs t·=· s.::hedulecl Caste .::.:.mmunity I he sh.:·uld ·have t·een ·3i-ven 3tleast 

c.ne mc:.re ·::han:::e bef.:.re · iseuing the impu;rnecl .:.rder .:.r terminati.:.n. 

Th!=refo:.re, the impu;)ned ·=·rder .:.f termination is bacl and illegal. 

3. The learnet.:l .::,:.une.el apr,--:arino;J f,:.r the ar:pli·:::ant submitted th.:tt in 

term:= .. :.f Af·pendix II .:.f the IE\EM, the Railway eervant \·lo:.uld 1:..: re.:Juired 

t.:, pass the At:.endi:: II e:·:aminati.:.n within three .:::h.:m:::es and the 

c.:,n.::erned GBneral Mana·;Jer and FAS:•:A·'.:'• have t-een delgated \vith the r:•:•\ver 

to e:·:tend eu.:::h .::han::es even upt.:. (:. ·=·r 7 .:::han.::es, and the said benefit 

shc.uld have t.;.en e:-:tended to:• the apr_:li.::ant. He ale.:. relied Ufcn:•n Raih~ay 

E·:.arcl's le.:::ttel: n: .• PC-•:.O.'FTF-2:. 11 dated i:.th .July, l'?Jf.l. (.~nne:·:ure A/16), 

ccntendin3 that under that letter, thE: empl.:.yeee belc.nging t.:. 3·::hE:duled 

Castes/ 3·::heduled Tribes, may be •;Jiven C•ne additi.:.nal c:h:m::e even after 

3 .:::hances. At any t:ate, he further eul::-mit ted that the arc-r:,li·::::tnt t~l.:·ngs 

tc, S·:::hecluled r::::astE- :::.:.mmunity, theref.:.re, he ie entitled t.:. .:.nE: m:.re 

chan.::e under qeneral {:'·rind ple .:ind, theref.:,re, the imt=•Ugned •)l"Oer is 

illegal and vlith:.ut jurisdi1::tion. 

4. F!.y filin;J .:::.:.unter, the reet:.t:·ndents have denied the case .:;-,f the 

ar:·r:oli.::ant. They have stated that the ar:.~_:.licant \vas 1:equired t.:. r:•:=tss the 

c.:.n.::erned .~t_:·r:~ndi:-: II E:·:aminati.:.n in .:2 ·::han.:::es, and in h1s .:::ase, .:.ne 

m.:.re ·::h:=tno:.:e \.Jaf.' •;Ji ven as .3 spe.:::ial .:::ase .::.nly 1:-:.::ause he t.el.:.n;Js to 

Scheduled Caste •X•nifl1unity. They have alsr:• st.::tted that tl-..:? 3Pl:•.:.intm:-nt 
J 

c.rder de:~rly indi.:::ates that he sh.:.uld r_:,3ss the said e:-:aminatic.n in .:2 

chan.::ee within 3 years .:·f his apv·intment. Inst=dte 0f tatin~ that 3 

chan.:::es vlithin .s r:~ri·:·d ·=·f 3 years, the apr-·li·:::.:=tnt has no:·t r:·i=sed tho::! 

said e:-:amim.ti.:.n. They have denied the .:::3e.e .:,f the apr::li·:3nt that the 

applicant is entitled t.:. ack1itic.nal ·:::h.:m::e in additi.:.n t·=-· the ·:::hancea 

already 9iven. 

Grade-II t·=· Grade-r and it d:.es nt:·t 3Pf-·lY t.:. th~ clire.::t recruitment. 

The apr:·li·:::ant is a dire.::t re•:::ruit and he vlae. required t·) r:.ass the said 

e:.:aminati·=·n within 3 r:.eri.:d ·=·f .::: years in .:2 ·:::h:=tn:::es as t:.er app:.intment 

c.rdet·. They h.:~ve :tlS•:'• stated that 10% relaxati·::-·n in the minimum m3rl:s 

in respect .:.f Ar:·r:~ndi:·:-II E:.:arninati·:·n ie •:.nly all.:Med f.:.r pr.:.m:.ti.:.n 

fr:.m Grade-II t<:· •3rade-I. At any rate, the said Ar:·r:.endi:-: II e:·:.3mination 
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d:.es n..:.t apply t.:. the A·=·=·:.tmts ["~t=·:~rtment. Theref.::.re, there are no 

meri te in the appli.:::atk·n and a.:::.:::.:.rdingly, the s3me des.:rves to be 

dismissed. They h.:~ve also:. stated that Para ·171 (4) (iv) •')f the IREM, 

t-Jhich is a statut.:.ry t:·rc.viei.:.n, .:::learly pro:wides that the direct 

recruits \•lill have tc. t:·:lSS the s.3id i\ppendi:·: II E:-:aminati.:.n and it 

cannot t.e zaid t.:, be discriminat.:.ry .:.r ultra ~!ires of the C·:.nstituti :on 

of India. 

5. C•n the b3sie .::.f the arguments as well as the . pleadin;}e ·=·f the 

I_:.arties, \ve find that . it is. an admitted fa.:t that the appli·:::ant was 

apr::.:•inted .:~s .Juni·:.r A·:::cc·unts Assistant c.n the basis ·=·f the .:.rder 

Anne:mre A/4 dated 31.10. S11). Paragraph " ( ii) o:.f the said t:.rder states 

as under:-

"2.(iii A maximum ·=·f:::: o:hano:es to ar·r:oe3r at the l~p:r;endi:·: ~ (!REM) 
E:·:aminatiun \·lithin a peri.:·d .:.f three years frc.m enterin9 in service 
will only be allc.woo t•:· y.:.u and failure t.:. qu.3lify \vi thin these " 
attemr:.ts will render yc:u liable f,:.r dis.::harge fr.:.m eervi·:::e." 

Fr.:,m the al:-:.ve .. :.:.nditi·:·n whkh the applio::ant has .3c•::eptecl, it is 

clear that the ar:plio::ant sh:.uld have r:ase.ed Apr,.endi:-: II Examinati.:.n in :2 

chance:= within a peri·-:d of three years. The a~;pli·:::ant cannc.t go:, b:t·:::l: .:on 

the c.:.nditic.n, \·lhkh he has ah-·?ady a·::·::eptecl. The eame is reiterated 

in Para 171 (-±) (iv) c.f IREM, which ie rer-.rcodn::ed hereunder:-

6. 

"171(-l)(iv) They \vill have to:. r:ass Appendix II Exarninati.:.n 
wl.thin a r;:-eric·d ;:.f three years .:;f their apt:.:ointment .3nt:1 in t\v·~ 
chan.;e.s, failin;J \·lhich they are liable tc. t.e clis.:::hargecl fr•:;m 
service." 

Fr·.:·m the readin;J .:.f t.:.th the ar:•r.:-:dntment .:.~:der and Para 171 ( 4) 

( iv) of !REM, we find that it \·las a st~tut·':·l"!' ·:x.nmditi.:.n imr;:.:·s·ed .:.n th~ 
·' 

ar:.pli.::ant that he sh:.uld ne.::eszarily pass the ·:x·n·:::ernet:l !)_pp:mdi:-: II .. 
E::arninati·:·n Hithin a r:eri.:.d .:.f 3 years in ~ .:::han.:::es. 

dispute th3t the ar:·r:·li-:ant \vae •;Jiven adclitio:.n:ll chan::e in terms of 

· Railt-1ay Bo:ard''s letter 1:1·=·· E.J-A(~III/~•}/17 dated .:::-1.0•~.8•:0 (Annexure R/~). 

A.;._::.:.rding t.:• this letter, the .::andidatee \.Jh•:• have availed ·=·f tto;.:. ·::han.::es 

tolithin three year:= .:.f, servi.::e, \·lh.o:. still ap[:.lyf.:.r l:.ein•;l 9iven a third 

chance, \vi.thin .:.r 1:-ey.:.nd three years, their .::ases if f.:.u'nd justified, 

cc.uld be referred t.:. the Eo:.ard \vith the r:ers.:.n~l ar:.pr.:.val Hith the 

FJ~.~·::A·~' al.:.n-;J\·lith the details .:.f r:rerf.:.rrren::.: .)f the •:anclidates in e3rlier 

e:-:aminat ions. Fr.:.m th.is letter, it is .::le3r that the al:·r:·li.:::3nt \vas not 

entitled m.:.re than three chan:::es \vithin three years. The l·?arned 
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prc·v iding any rslaxa ti <•n in oaee <·f Scheduled C.>e te •XOilluni ty. H'.''''"''"et·, 

he str.:.ngly relied C•n Appendix II :·f the IREM iteelf. But the said 

Ar_:.r_:oencli:: II .:.f IREM relates tc. •:·nly. regardino;, the qualifying e:-:aminati·:·n 

fc.r the purr_:..-:.se ·:·f t=·r·:om:.ti·:·n ancl it does n.:.t ar:r·ly to:· the dit·e.:t 

re.:ruitment. Sc. far at: the dire.:t re.:::r1.1itment is .x.n:ernecl, Pat·a 171 .:.f 

the IREM dire:tly applies. As \oJe have already stated, the inst3.nt .:.:~se 

is a case O:•f dire•:t re.:rui tment. Theref.::,re, the Apr:.endi:-: II E::aminat ion 

dc.es n:.t apply t.:. the .:aee. The learned CC·tlneel' f·:•r the appli•:ant also 

relied ur:-:.n the Railway B.: .. 3rd • e letter N.:.. FC~C.O/RTP-?./1 dated 6th ,July, 

1961. This letter also applies c.nly f·:·r the purr.::..:·se of pr.:oiTit:.tic·n fr.:•m 

Grad"?-II GradE-I and it is f.:.r such r:·t··:om:oti•:•n, an emr_:.loyee m:~y t.e ·:Jiven 

rn3.:dmum 3 .:hances and fc.r the candidates t.el·:.no;J to:·. :.:.o:.:heduled 

Caste/S·::heduled Tribe, may be •;Jiven additic.nal :h::m:ee. This letter. 

also:., as we have ah·eady stated, is relatable .:,nl~ t·:. Ar.::r.::-endix rl 
. E}:aminatic.n fur the purp:.se c·f r:•r.:.mc.tic.n. Theref·:·re, this letter als·=' 

ck.es n.:•t apply tc· the •:ase c.f the appli.:ant. 

7~ During the •::·:.urse .:,f arguments, the learned .:.:.unsel fc.r the 

applicant lias t.r•:·uo~ht t·:· .:.ur n.:·ti·:e an·:·ther letter n: .• 97-E(SCT)-1. 1~5/~5 

d3ted OE:.,}~~-~~.s. The sec.:.nd !=o3r.:t ·=·f the letter itself indicates that 10% 

C•f m3.rJ:s in the minimum .:.f qualifying marJ:s r_:.rescribed in Apj;:.enclb: IIA 

c.f the IHEM may te relaxed in ·::ase .:.f S•:::. '2.T empl.:.yees f.:.r the puq::•:.se .:.f 

r:r.:om.:.ti.:·n from .::led: ,;rade II t'=· .:;rade I. This al;:.:o dc.es n.:.t apply to 

the fa,:::ts o:·f the case. Therefo:.re, pres•:rit.ing ~ <:·r 3 .:h::m::es f.:.r 

p3.ssin9 the •x·n·:::ernecl dep:~rtmental e:-:aminati.:.n Gann.:·.t be said t.:: be 

art.itrary. Paesing O::•f .::,:,n.:::erned def·3rtmental examinati.:.n is prescrib?d 

fm· effe.; t i ve clis·::har•;J i no;, ::,f duties in a der:·3.rtment li J:e A•::·:c·unts 

der:.artment. Unless a r,er:;:.:.n is \vell vecsed \.Jith th~ a•:.x.unts :md .:.ther 

der::.artmental \v(•rl: by passing the ne.:ese:~ry cler::.artmental ex.3minati·:·n, he 

will n:·t l:.e effe.::tively dis.:har<;Jing the duties. This has t-?en the 

intenti.:,n c·f l.:gislature. In this view c.f the matter, the .:,:,nt~nti·:·n ·=·f 
the le3.rned •X•unsel f.:.r the ar:pli ::ant re•;)at.·ding ultra vit·es •:·f P.:tra 

171(-l)(iv)· als.:. is n:rt a.:-.:er.:.table. In fa.::t, a similar .::.:,ntenti·:•n was 

specifi.:::ally raised befo:.re Frindpal Eend1 .:;f the •-::.A. T, lleH D=?lhi in 

O.A. n: .• ~l..J•~/~t(l, ano:l ultirrately, the s:~id CtA \-las dismiesed, rejectin~ 

similar :.:.ntent i·:on;~. We find that the said judgement/·:'lrder .:.f the 

It has als.:. been 

br.:ou;Jht t.:. .:.ur n:.ti·:e that after termin:tti··:.n .:.f the service .:.f the 

appli·::ant, he was .:.ffered a lcMer r;:.st, which he a·:·:epted and .:.n \oJhkh 

he is working. 

8. F.:.r the al:u:.ve reas.::-ons, \·le dr:· nc.t find any merit in this 

appli.:::.:~tL:.n. Ac.x.rciingly, wo:- pass the .:.rder 3S under:-
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"Ar:·r::•li•:::ati :.n is dismissed. 

\-lithout 

jJ_ 
(N.P. NAWANI) 
Adm. Memter 

cvr. 

•. 

But in the ·:::ir·:::umstances, 

. ~t\·/. 
- (JUSTI~'}.s. RAIKOTE) 

Vice ChairiTBn 
' 
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