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JN TI-lP. C'Fil'JPAL J:1DivlHHS'JFATIVB 'fr'IPUW\L, Jfi.TPli;' BFNCH, JAIPUB 

Date .:;f .:.ro:ler: . ~ , ~ .. , )_,(.>()' 
OA Po.580/J994 

Appljcant 

Vereue-

Churchg~t~, Mumbej. 

Mumba1. 

Ajmer. 

Mr. U. D. Sha'!:lfl.?, couned f..:r the rESfA•nCJE-nt f'. 

CORAM: 

Hon 'bJ e Mr. A .K .r;rj .shra, Juoj d aJ M€'IPber 

Order 

PB) Je-tt~r d.=te-d 16.5.197.3 (Ann • .A5) and Tribunal·~ juCigtT1ent dare•.J 

r-rayr::d 1· hot ~ h~ r-:-2'r·~·no:ie-r,t 2 1~.>:· .:]jr,:;.:-t•;d r.: r~fun:1 ~\rrcn9 rr?·X·v~ry ..:,f 

ft 



j 
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'· 3. On .:-.:nsjd'='rfltj.:on .:.f ~h~ dv.=·l J:·lEEtdjng:?', ~·J'? fE~] th3r the 

hi~ r"='nei.:·n/rt?t iraJ t-=nefHs .:n the b3siE' .:of his such pay. 

F's. =:~00/- p.m. tHl St:pt. :;JJ cs n:• ·~·ptj.:-·n '\·Jas given by hiw in 
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hiP ray vide RB l~tter d~ted 16.~.1973 (Ann.A5) as a1Po the 

. 
tc .:--th€·1· stS>ff (Ann.A11 refe-no). It ie fudhn .:;.:nt~ncJed th.=Jt 

at Fe. 1800/- ·:·n l.t: .. E\?J, Pe. ]:350/- en 1.6.199~ anj Rs. 1850/- on 



, 
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fjrst tjJTl-:- .:nly w.t;>.f. 8.7.1973, h.; :sonn.~t ..:-ldrro c.ny ben€·fH c·n the 

that the; ;:,.:)vance jn.:Tt=-mt?nts .:.f Ps. :?·/- and Ps. 1:'/- gjven tc hjJTI as 

t'.en~fj t 2 }i.3 t:_=! 0 ,:··::-.:·rclj ng.l y bi?En •:crnr-ut~Cl rt?eul t j ng l 
9~:.;- p.rr·. &s J:€-nsj •:.n r:.-J us r~·J j ef thETE·n ana 11~.J ~ 

l 
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/ 
13.9.1984 (Ann.A2) 

pay r·r.:tt?Ct ion tc· th~ arpJ jc,3nt r:;dwedly on thE' gr•:"•UnC that the 

rc·eted in the PCO tv.e.f. 8.7.1973, he tvae ne-t entitled and was 

Ann.A2. cf the said drC"uJar Extract eo 

he:oreinunder:-

"2. 'Iht? qu~stion :regc,rd.:inr;1 further ~treawlining of the 

sU•ffing pattErn of P.C.O. jn the tvc·1·J~2hops on the Inoian 

R~dlt.ay and Pr.x1u.:·tion Units bae ):een f?ngagjng thE' attt-nticn 

negctiaUon.: v..>ith tb.;. :::taff sic'!P .in tht? D'='partment.al cc.undl 

r g:ee- en to prcvice a:= under:-

II ( i ) XXX XXX 

(jj) ThF.' staff fn;m :?hop flc·i)r sha11 t-= trane:ferrt=-d to 

the P.C.O. in' the .::orPE- grC~oe:, n.:. e-taff .:hc.uJcJ be 

tran2f~1TE-d t.:.. P.C.tJ. 011 pr.::•IT!L•tlun. 

iii') The t-?nure of J:08ting in P.C.O. tvill b:· fjve years 

whkh e-hculd be stdctl~/ cdbe-r<2'3 tc. But if_ in any 

e-taff if tc be? retcdnE'd jn thl? P.C.O., bEyc;no fivE· 

.-:-,f si :-: mc-nthe each 1'11CY bE' 

" 
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. h f'y gn1en t e J~~t 

Mc:mage-r. 

iv) tcdjj) x:-:x 

pare-nt .::-e:dre \·.tdJe et Hl in PCO. 

J:".3rtiaJ TP·~djfj.:-atj.:n t·~ ·=·r·:Jers .:-.:·n)·.=.·jned :in J-:ttETl? cl::,t-=d :·~ • ..J.l963 
, · LVIIJ.... tt._.~S.~ <' "~ 
and 9.6.1978 (.'l).,nn.P..5l :~4.~~- th~r-~f·:·r-:, .:ovErlei·:l ty thie: and cann-:·t 

h!O'lp th<? apr-,J j ·=--~nt j n .3J:'fi-' n"C,nner. Even Mrn .l>J.:' cann.::.t he] p the 

/ 
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pdor to 22.4.1963. AJl H say in Hs "preamble" 'tvithin para 2 is 
' ' 

that "th@ M_inif"try i-::f p.;dh""aye h3v~ Cle.:·ir:lec as under in r.ertial 

Ir<:"0ification r:·f the orders C'e:ntained in their letters d~t~?d 

2:?.4.19t3 and 9.6.1978" and, therefcre, this by Heelf cannot be 

read to we-an that all the "mr:-.:Hfied pro\.deionf" cs C'ontaineo in the 

said J~;ttr?r -=n-e .:'lpp]jcable r:·nly on ~?mple:yeee wh.:- have joined PCO 

cefon:_, 2:? .• ,1.]9<::3" .~ .... "" --n·t ...... n..::>,..,;j CIU the re~ ..... -. :lentc - • ,_,_ "' ._,__. ...- u,,_. 'J ~,...,~n• .. >. These 

previsions, inter-c>lia, rrcvide fer a tenure 0f 5 yeare in PCO 

extendc>ble in E"pedal drrumstan;:-t;,s by two ~xteneione, @ach e:f 6 

wonths. In the instant case, the app]jcant Has kl:'pt in PCO for as 

J0ng af' ]6 yeare during hie fjrst rostjnq in PCO be·tween 8.7.1973 

tc. 19.8.1989. n not 0nly app~;c,rs that the appJ icant \vas alwost 

\. 

a ppl i C'E.Jrtt obt a j ned ? 1 a rge nUJl'lber of a nnua 1 i ncr E'me-nt s i n PCO i n 

the> JY3Y scale c·f Fs. 1400-2300 raj sing his f"aJ .3ry t.:- Ps. 2200/-

p.w., much ab:->vE· the>n his c.:-:tmtt?rP..~rts in his parent erganisation, 

the Shop Floor. In such a situation, when the applicant was 

~arne y:-ay E=ceJt? JeaC!jng in ·.:-~rtain pe-rsonal harcardp and aJl that 

c-

en ~ich the Jearnet:l counf'e:>l f,:.r the app1h·c-nt h~21vily rt?Jje-d cc·wes 
. 

jntr. play only t·J!"'P.n -=m Emplcyee g.:-e-c t·:o PCO en pn:rr•cticn. We, 

thP.refc,re-, de· not fjnd ourselvf'E' in a posHion t.c help the 

uror:c>r Pc>re 2{ix) c•f the- c-.~dd lr:?tt~r .::·f the RB (Ann.A2) if he had 

g0ne on !='r.:m.::.ti.::·n to PCO. But the> applic:mt ::>p~are te: have be-en 

,, 
ahle- tc eHhe-r aver .:1" t>etabJ ish that ht? hc-CI gcr'1e- to F'CO on 

t h~ aprl j c:mt cc-e.c the re:>suJ t he is ne j t her 

1 
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eligH:,le for raY in hh• cadre in the Shop FJc·or plus S[-P.•-:-ial Pc·Y ae 

adwie::ibJe en rx·eUng to PCO or to cont:inue to draw pay in higher 
• 

grade in the PCO wlthcut Spedal Pay. The fact a1sC' rewaine< that 

the applicant remained in hi:: parent cadre fr.:·rr• ::0.8.1989 to 

9.9.109) end aqajn got roeted to tht:o PCO frc·w 10.9.1991 ti11 

31.3.1993 when he retjred. He cculd not, therefore, claim the pay 

he had laet era \om two years' beck in an ex-cadr~ r·=·e t ; he ha:=: t c 

etat·t all c·ver again fre:rr his eaJary b~ing drawn in the> parent 

ccdre i.e. Shcp Flcor nnd get the special pay in additicn. 

7. We m?Y no\l.r examine- the C11Jee:tk·n whether the Sped?] Pay being 

dra\m by the awl icant in PCO pr:icr to his reHrt?rrent fr,)rn PCO 

Hsel f wcuJd be inc] uded in ·the emolument:: for the> purpof'E> of 

caJcuJating varioue rt?tiraJ beneofits. Th~ reep.:.noente in r-are. 14 of 

their reply h2ve stated that rule> 49 of the Manual of Peneion 

Rul eE, tht? expreeeicn "emcl UIPe>nt s" fc·r the> purpc·ee cf calculating 

various retiral bf.nefHs roeoans the p3y as defined in clause ( i) of 

.Rule J 303 0f the Indian FaH\vay EstarJ ie<hment c.::,:le (fer shc·rt Code) 

Vol.II and have deniro the inclusion of SpE>dal Pay .:,n the gro~nd 

that the definiUon cf 'pay' under Pule 1303 · U) ex.:-Judee thP. 

Special Pay. It \vill be useful t0 e-:-:tract rule 49 .:·f the Reih.ray 

SE?>rvices (Pension) Rules, 1993 ae cc-nteined jn Bahari 's ReihJay 

Services Pensjon MenuaJ and rule 1303 c·f the C.:.de,l990 EdHicn:-

"49. FirclumE'ntf' 

'Ihe e:-:prE's::d en (a) "ErncltJIPe>nts", f("Jr the 

purpcse of celculating vadcue reot jrernent and death 

benefHs, mean the baeic ray ss dffined in clause (i) 

of rule 1303 of the Cede \mich a raH\·my servant was 

date of his 

I\\\ \ 
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1303. (F~R.9)(2l)(a)-Pay.- Pay IPeane the> aroc-unt drawn 

lflcnthly by. s Gcvernroent servant as:-

(j) the pay other than special pay or pay grantE-d in 

'l.de\v c·f his ~rsonal qualifiC'aUons, which he.s t~en 

sentknecJ fo:r a p::·~t held by him substantive>ly or in an 

offidaUng carecHy or to whi·ch he> ie entHJed ry 

reas.::n of rds position in a cadre>: : __ _; 

A plain combined reading of theee two rules \oli] 1 in.:Hcate 

that unoe·r rule 40 c-f Pension Rulee eroolurol?nts ml?ans thr 1:-aE'k pgy 
. . . t.i.l'rVl ci/.,. 

as dejHztt irt dause (j)' of Pu]<? ]303 of the Code/.. the ero?dal pay 

he.e b?E?n e::du.::!E-0 fr.:·rn the definition cf rey under (i) cf RuJe- 1303 

of the c.xls. The applicant has, ho\-.rever, annex~ as Ann.A13 a 

phctocq:y ccntaining note No.4 undE'r thl? heading '103. 

ACiroiszjbiJ Hy c·f PE"nsion 1 without incH cat ing as tc frorr \·mkh 

ru1e/menual euch extract has 1::-een taken. The eaid n:·te N.:· • .:J carries 
i 

tht=> auth.:·rHy cf Beard 1 s JettE'r No. F(E) III .• e6-PNI/9 clatE'C 

15.5.1986. The contents of the note No.4 are extracted as under :-

"SpedaJ pay dra\o>n by en employee- who ie reverteo bsck 

tc· Sh.:::p Floor from the Prcdt1ct kn Control Organieat icn 

for the pedod he hae drawn the special r:eY in thE' 

P.C.O. during the last ten months cf hie ret ireroent 

could count for the purpo~e of calculating the average 

·enx:·l uro~·nte for ren~icnary benefi te in terms cf Para 

2545. Rll. [Bd 1 e letter No. F(E)III-86-PNJ/9 deted 

15 • 5 .1986 • ] 

'Ihe net€' c-bove appears to be in contravention with the 

prc.v j si c:.ns cf rule> 1303 of the Cccle \m kh hae been repd nt ed j n 

~e.. 
1990 and ls •u~«><l torn·r•ction sllr up to No.4 ls.ue<l 

~ 
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uptc 2.2.1990. A~ rr~ntioned, the euth.:-;,rHy fer not~ Nc.4 ae 

E>~t ra-:-t i?!::l a'b;:·v~ j e Board • e Jetter dat eo 15.5.1986 l:ut ekes not 

arp?al· t·~· heve been :incorporated in the definition ,::-,f the pay as 

contajnecl jn Rull:? 1303 of the Cede. The rl?epondents h.3VI? al.:>o not 
:i!.L-t 

beE:·n ebJ e to ,t_..;;.Jd us whether the· ~aid n0te> under the .?uth-::·d ty of 

the f.~.odh..By B.:ard letter as qu0ted under the note> is ~tjJl 

operaUve c·r not. In thE" abeence of cleor pleecH ngs, \>1~=> are n.:)t 

ecle to gh·e cmy .finding en the issuE' of incJu~ion r:-·r c·t·hf:>r~.dse of 

S~dal Pay in t.he emolumente when a reih~y e-rrplcyee J iJ:e the 

appJi cant is rf·:·et ed to PCO from Shop Floor and retire-s from p1,::0 

h::wing servP.cl there for more than 10 months rrkr to their 

retjrerrent. 

8~ As r_egc-rde allegaticn c·f withdraw] cf aavance incT€JTll?nt.s t'lnd 

t h~?y e:t 5 t e j n the j r reply that nc advance j ncrerrent s E:anc-t ionGd t .:·· 

th~? C!pplj.:-ant ae Jcyal worker were wHhdrcn·m end thot no r~c,:very 

cf eny am)unt, rruch lees the amourt cf Rs. 19,117/- ee .:JlJege.-3, -v;rc.::: 

m3dE> fr..:·w the [('P.G amount of the applicant. It m~y E'leo be 

me-nbc-nEd at this juncture that the- judgment in OA No::. 20/:?3, 

Y.::mhiya Lel v. Union of Indfa dedded eon 12.4.1993 (Ann.AJ5) and 

Shyam Babu Verne v. Union C'f Indja ar,d ore. (dted supra) ere also 

e:f n-:-- help tc, the applicant; the former ~be-cauee th~? .1\r:e-:-: C.:·urt in 
'---~~.!..-~----.........---~~~_-) 

it e ~~u.:lgrr~,nt dated 1.'3. ::· .199.:1 (Ann .A4) hae clearly laid .:k·vm th10> J .:'1\v 

that the rel:'r)(·ndents therein, same claes of empJr.oyt?ee :s~ thE> 

appUc2nt, ,:-.:..nhnued to have their lien in .the parent Sh:•p Flc•or 

fr·:>Ir• \·tdch they \o.oere sent on ceputaUc·n tc· PCO and the latter bejng 

distinguie-hable ,:,n the f~:rcte aro drcumstance·s of the twc cases. 

9. The appJ kant hae also prayed that he should be rca].; interest 

at the rote cf JB% because his rev a111.-:i OC~G vier!?' sE'ttJ;d e>fter c 

\ ~\ \ 
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i e:=u.:d in fa'i~c·m· ·=·f t h-= .?f-'f-'1 j .:-ant .:,nl y ·=·n 3J .1l.I9·:'l4. It .:-an 1 

/ 

actu~JJy clisbureed t.:. the· ·3[-'[Jj.:-c.nt .::nly after 30.11.1 '.)~J4. If that 

the .:!ppli·:-ant }:~·-:-ping in v]~w r1Jlt? 49 ·=·f the F.:;jh.•.::.y SE-rvicE-s 

Pe·ne i 0n) F:ul ~e 1 Fule 130:? of the In:li.3n Fc·ih.Gy 

y:.e-r annum f.:-r 

r !/. 
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jnterest at the rate of J2% .:·n th<? c•lT€·.~rs c·f pEnsjc,n and 

ret hal benefHe· that Wo)JJld t.E·.::.:·m= r:ayablE· fr.:,.m J .6.1993 to 

the date of actual pay~ent. 

( N.P .NAWANI) (A.K.MI.SHRA) 

Adnl. Member Juol.Member 

-- .. 1\1 
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