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Dote of crder: | 9,0 "/\“ ‘)/53)
OA Fo.580/1994 ) |
Decki Napdsn &/c Shri Fadhz M&has, retd., Chsfg;man 'R' ECO Looc
Werksher, 2dmer, vesident of 13/129, Satye llarain Street, Holi

Dhara, A-jmer.

.. Applicant

Versﬁsv
1. IInion ~f India through'the Genera]‘Manaqér, Western Reilway,
Churchgate, Mumbsi.
2. The Chief M?chanjra]vEngine@r, Western Fsilwey, Churchaste,
Mumbai.
3. The Chief Works Mznager, Lece Worlsheop, Western Reilway,
Admer. |

.. Respondents
Mr. Ehiv Fumer, ccunsel fer the eppliceant
Mr. U.D.Sharm2, counsel fer the respondents
CORAM:
_Hon'ble Mr.A.K.Mishra, Judicial Mermber
Hon'ble Mr. N.P.Nawani,‘Adminjstratjve Member

Order

Per Hon'kle My, M.P.Maweni, Administraztive Member

In this Origipa) Applicaticon filed under Zection 19 &f the
Administrative Tribunzls Act, the applicant, Chearaemen Ticket
M.A0EY, =zeeke cmsshing ths letter Asted 21,2.129d (Arm.Al) and &
dirzcticn fo the resrondents to restore the pey of the spplicant at
Ps. 2200/~ on his roeting in FOO in Septsmber, 1921 snd et Re.

2280/- on 1.6.1992, In the alternative, zny zhorifzll in the pey of

the arrlicant on  his transfer between PCO ernd Shop Floor be
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R=a. 19,117/- srprox. mede from his DORG and zlsc to
rension end other tvetiral kipefits on hiz correct emcluments,

rayvingy the Aiffevence with 122 interest.

2. We have hesrd the leztned counsel for the parties and have

perused 51l the materisl on reccrd.
N [ - . - .

2. On conzidevation of the rvivel pleadinas, we feel that the

core of the ocontroversy in this 22 lies in the question, whether

the applicant was entitled to Perscnal Psy 28 prayed, inclusicn of

Special Pay @ 152 in computarion of pengicon 2nd recal-sulaticn of

his pension/retiral kenefits con the kszies of his =vuch pay.

4. Tt appeave that the sppli-csnt vetired from Producticon Control
Ovrganisation (for shork, FO0) on supersnnustion on 31.3.1993 (A1),
Hz worked on Jdepotaticn in the B2O belween 2.7.1975 bo 19,8.19239

and scein from 10.3,.1991 be 21.2.1922. In the intervening pericd

[aN)

0.23,1289  ard  5.9.1991, the arplicant worked in his  parent
crganisstion, the Zhop Floor, from where he woe fzken on depuiation

t

-t

he PCO. Tt is contended by thé app]icant that =n hiz trernsfer
to fhop Flocr vide Ann A2, he with otherz filed OA k. lv_,uJ, Amer
Singh and cre. v. Union of Tndiz, and while deciding the sz3id CA on
5.2.1990, the Trikuwnal directed the rezpondanta tc'giVe 3n.cg¢ian
to 511 the spplicants to either continve iﬁ Shep Floor v continue
on the sam@Apost in PCO which they Q@re holdipy pricr to their

transfer to Shop Floor, kvt the Apex Court sozepted the appeal

f:] =0

—
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» respondents against the zaid decision of the Tribupal vide
Arn.Ad. It hés alss keen astabed by the spplicsnt Fhat Aegpite of
hig tranzfer to Shop Flocr, he wes cointinued to ke peid selary of
Fe. Z2200/- pum. t311 ZSept. 21 22 no opticn was qgiven by him in
terms of Railwey Beard letter dsted 13.9.198d (Ann.AZ)  znd

conzeoently he showld e deemed to have remsiped in P2O. He,

o
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therefore, contended thet redoction of his pay to Re. 1800/- ip
Octckher, 21 withont affording any opportunity to him was wrena. Tt

les 2lleqed that special increment ~f PRe. 50/~ aranted as e

is

o

leval vwiorker wes =lan withdrawn., It has 2lac been averred by the
applicant that in cgse the kenefit of P2D optee ig not allewed to
ths zrplicent in the grab of ths judgm@nt of the Aper Court, oy

end 2llowsnozz 28 per Shep Ploor vic. Fe. 1770/- (Re. 1720/- ray on

Shop Floor plue Ps. 50/- sreciz] increment as loyal werker) plus

Rs. 230/- 22 Persconal Psy should ke given to him on pgotectjon cr
his’ ray vfde FR letter Jdsted 16.5.197% (Apn.AS) as also the
Judament Jated 1?,4;1993 oF this Trikunal fn o8 Mo, 20/93 as gj§en
tc cther .stsff (Ann.Al1 refers). It is further ccntended that
recovery of Re. 19117/- for Bogust, 52 tc Zeptenber, ]991 fram the

DCPG of the appliczpt wes srhitrsrv, illeaal and s

W

2inet the spirit
cof the indament of the Survene Cont rvepsrted in (1994) 27 ATC 121,

Shyam Peku Verms v. Unicn of India znd the spplicant has filed this

Y1)

OA in terms of Jirection deted 12.10.1%9d (Apn.ald)!

5. By fi]jﬁg thejr‘réply, the respohianté have cproged the OA,
Tt has keen ctated that con f@jng posted to PCO vﬁde letter deted
é.4.9] (Ann.22?) ihe ﬁay of the arplicent, the ex-Chargemen, has
cevrectly been fixed in the acele of Ra. 1400-2300 ot Pe. 1760/- &s
cn 1.6,1920 in tvne with his junicv fhei Pajendrs Furer amd further
at Fe. ]BOO/—von 1.6.1%2]1, Fe. 1350/— cn 1.6.1992 and Re. 1850/~ on
31.2.1922 (Ann.2l). This fipzl fizetion wes consequent to the
judament cf the Apex  Coart (AnnlAd). They have, inter-slis,
contended that the ﬁay fixation of the spplicant had zttained
finality in 1991 iteelf and bhe carnct ke 21lowed o reopen it uﬁder

the ouige of chzllenaing -rder dzted 31.5.1%90 (Ann.2)). As regerds

ths muestion <f oriiop, it has been -~lsrified by the respondents
that it weae srplicshle to employees prated in BIO before 22.4.1363

and not thereafter. 3incé the zpplicent hed ioinsd FCO for the




first time cnly w.e.f. 2.7.1972, be rannct cleim sny benefit con the
arcurd of his beviny net opted oot of BXO. Tt has alsc Leen
~larifjed on keh3lf of the respondents thet on cempletion of his
tepure in PCO fh" applicant wes repatristed b hiz parent cadre in

Shop Floor and his pavy wes fixed with reference to

=

iz junicr Shri

Padendra Fumsr vide crder datzd Z.4.1291 (Ann.2%) which resulted in

ot
m

reducticon of emcluments and this 814 pst dinvelve igzsvsnce of eny

chew—ranze notice. Tt hags =l Leen &t

rq
o
n
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red that after twe years,

the spplicant wes za32in posted to POD on the szme post in the pay

gczle of Pe, 1100-0300 plue Epeciz) Fay @ 15% a8 pev rules and had

recgived in an ¢x-cadre post esrlier. The respondents have Jdenied
that the advarce increments ~f Fs. &/- apd Pa. 12/- given tc him es
loyal worlkers were - ever withdrawn =nd there wes no question of

grant of and withdrawl of Ps. 50/- special increment to him. The

,respondénts have slsc stated that under rules 4% of the Manusl of

Pensizn Rules, the expressicn 'cm']umgnf“. means the pey =& Jefined

in clzvse (i) of Pu]?']303 -f Indjan Pzilwey Code (Vel.TI) which

the Pailwey servant was receiving immediately prior to hie Jate of

retirement =nd urder Fule 1303 (i) ‘pey' mesne the emcunt Jrawn

menthly by 5 acvernment =zervant 28 the pay other than speciel pay
cr pay granted, inter-slia, op his persensl omalificstion sto. and
congzaent 1y the Spacial Pey haw keen spzcifically ex*1u-ﬂ« from

1
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cal~ulsting the rpensicnery benefite. The srv':n-knl‘.~ have

Aenjed the allegstion that P=. 19,117/- hes tesn Jeduct=d and

stated that consemzni on the accepisnce of their 2rresl Iy the

Eyurveme Court, the pey of the spplicent wes refired and his rension

znd other retiresl Fenefitz had acccrdin@ly been computzd resvlting

in payment of Fe. 925/- plur. 55 pension plus relisf thereon and no
am~urt of Re. 19,117/~ has keen reccvered from his DIRG as can ke
seen from Apn.RY =pd further that rhe FPO wie alec isswed within 2

very reasonshle tlme.




6.- We heve carefully considered the rivel contentions. We find
that while the applicant s Jdepending on ER's letter dated
13.9.1984 (Ann.A2) for poy pr:Lect1~n, the r@br-nﬂent’ are denylnc

pay rrotection to the appjicant rrimerily on the ground that the

0]

2id letter of PP iz applicsble to only thoese =baff who had keen

sted in the FX0 k=fore 22,4.1252 and since the applicent wes

3

posted in the PCO w.e.f. 8.7.1973, he wes nct entitled and was
conseauently not reouired to e¥ercise any option in epy case. We

have rerused the es2id circular of the Ministry of Pailweye, copy at

Apn.A2. Relevent gorticns cf the said circular ‘zs  extracted

hereinunder:-

"2. The question regerding further streemlining of the
staffing psttern of P.C.O. in the werkshops on the Indian
Railway and Praduction Units has keen engaging the attenticn

< . -

of the Ministry of Failways fovr quite some time. Pursuvent to
negetiations with the staff side in the Departmentel Council
of the Ministry of Rajlweys under the JCM =zcheme, the

Ministry of Railways have decided as ‘under in partiel

medificetion of the orders (emphasis supplied) contzined in

their letterz Asted 22.4.1563 and 9.6.1973 ouoted shove" =nd

. gres on to provide as under:-

"(i) — xxw XXX

(ij) Tha staff from shop floor shall ke trenaferred to
the P.C.O0. in’ the zame arade, nc staff should be
transfezrred to P.C.0. CN promotion.

iii) The temure of posting in P.2.0. will be five years

which> shculd@ ke strictly

('..J

Jherad

ﬂ'p

tc. PBut if in any
except ional Tircumstsnoes, or for unsvoidsble reascns,

staff if tec be retzined in the P.2.0., keyond five

.:]
=
147]

years, mavimum twe ix months esch mey Le
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qgiven the figt extepsicn will Lz allowed with the
rerecnal arproval «of the CME/CWE and the CFO and the
second  with  the perscp2l . spprovel of the Cenerel
Manager. |
iv) te viii) = w¥yw XXX

iz) ench of the éteff as had gons on pr:-moti-ﬁn to RCO
ray ke aqiven en cpportunity o erercise an crtion

either for the rav in hiz cadre in the shop flcor plus

D}

rp2cial pay ez a¥missikle on posting to PCO or to

4]

centinue £ drew pay in hioher arsde in the FCO witheut
epecial pay. Such opticn will be exeroised within twe
menths of the 3ste of rircu]avtj-:-n cf these crders by
the ‘-IT'I'].'.S]'"Z']'} zuthorities -~cnoerned. The option will be
effective frim the dzie the szme is efce-rciseé in each
individuz] rcace. In the skeence of sny opticn, the
staff will continve in the zcale of psy in FOO. Opticns
ence everciged will ke fjrxa‘] . Fresh option will,
however, Le é]lowed vhen & perain  is  Jue HER
certificate in regpast of any highér arsde ip ti’!e
perent szdre while still in PCO.

L ¥YY EEEE P HION

The first thing tc note is that thiz letter has consclidated

211 the provisicns with regsrd to deputsticn te P20 and is in

rartisl medification to cvders contzined in lettere dsted 22.1.15962
) o Lmbl H\gs»{ < \A‘i‘ ” ‘
and 9.6,1972 (Ann._AS)L aoe therefore, overlzid by this and cannct

Al
el

help the applicsnt in sny menner. Even Ann.2l2 cennct help the

~

srplicent  becezuse it vefers to the letter deoted 9.6.1572, in
modification of which letter Jated 13.9.1932 Ann.A” hae keen jsszued

by Miniziry of Railwsya. A plain reading of the provisions of the
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pkove letter of the Ministyry of

whick endjoys statutory




HEVA
prjof ro 22.4.1963. A1l it fay in its "preamble" within pare 2 is
that "the Ministry cf pailvays hove decided as under in rertial
redjfication of the orders ccn"caineé in their letterz dsted
22.4.19¢3 and 9.5.1978" and, fher’eftzfe, this by itself cannct be
read tc mean that all the "modified provisions =& contained in the
said letter are appliceblé cnly on employees who have joined PCO

~

before 22.4.1963" as contended by the respondente. These

[Co)

prcvisions, inter-slis, prcvide for a tenure of 5 vears in ECO
extendzhle in grecial Cirhlamsténces by tws extensicns, each of 6
months.. In the instaht cese, the applicant was kept in PCU for as
long ae }6 years during hie first posting in PCO between 8.7.1373
to 19.8.1989. It not only appezrs that the applicant was elmest
indizpensible for PO but alzo points tc the sitvation vherein the
applicant chtained 2 large number of annual increments in ECO in
the pey srale of Fe. 1400~2200 raisina hjs. salary to Re. 2200/-
p.r., mach ahove than his cc:n.mtefﬁffs in his parent organisation,
the Shop Floor. In =such a situstion, when the. applicent was
"rf.-'lpatrjetsd", hé was reired to go -ﬂown ko a L:‘wer‘v level in the
same pay scele leading in certain perscha] hafdshjp and 8]l that
,respondeﬁts 3id to mitiogate his herdship wes to grant him thé ey
i.e. Pe. 1680/~ p.m., the seme as was keirng Jdrswn by bis Jjunicr,
Sri Rejandra Iurer. Such reading will zlga reveal that rers 2(ix),
cn which the learned counsel for the spplicent heavily relied comes
inte play only when an c-;npl cyee qoes to BPOO op promcticn.  We,
therefore, do not find curselves in 2 rposition tc help the
applicant. He would have heen eliaikle for evercising sn opticn
under Perz 2(ix) of the saiv’]_’letter of the RE (Ann.AZ) if he had
aone on promction to POO. But the applicant 2ppears to heve been
rosted to PCO in the same pay soale and the epplicent has not been
ahle fc either sver cr establish thst he had gcr"’-e- to FCO on
promotion. Therefore, the ouesticn ;‘~f =h -:ptj_cvn keing available to

the epplicant Jces not prise and in the result he is neither

—
~
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eligible for pey in his cadre in the Shop Flcor plus Special Psy as
admiseilble on posting to POO or to continue to draw pay in higher
.grade in the P20 withcut Special Pay. The fact alsc remsins that
the app]ic;nt remained in his tparent cadre from 20.8.1939 to
©.9.199] end again got rosted to the PCO from 10.9.1991 till
31.2.1923 when he retired. He cculd not, therefcre, claim the |52
he had last drawn two years' beck in an ex-cadre rostohe has to
start 211 cover again from his sa]éry being drawn in the rparent
cedre i.e. Shep Flcor and cet the special pey in additien.

7. We meY"now examing the question whether the Spec5e]'Pay being
drawn by the applicsnt in PCO pricr to h;s retirerent from PFCO
itself would be jnéluded in the emcluments for the purpose of
ca]cu]effng various retiral benefits. The respondents in pere 14 of
their reply heve stated that rule 49 cf the Msnual of Pencion
Rules, the expressicn "emcluments" fcr the purpose cof calculating
various retiral benefits meanévthe pay 2s defined in clause (i) of
Rule 1303 of the Indian Railwey Estaklishment Code (for short Code)
Vol.II and have denied the inclusion of Special Pay on the ground
that the Jdefinition cf ‘péy' vnder Rule 1303 (i) excludes the
Speciel Pay. It will be useful to extract rvle 49 of the Railway
Services (Pension) Rules, 1992 ace centained in Bshari's Reilway

Fervices Pension Mamial and rule 1302 of the Code, 1290 Editicn:~

"49, Freluments

The expression - (a) "Emcluments", for the
purpose of calculating varicus retirement and deéth
benefits, mean the basic poy as Jefined in clavse (i)
of rule 1303 of the Code which a.railway servant was

receiving immedistely kefore his retirement or con the

date of his death"
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1303. (F,R.Q)(Z})(a)—Pay.— Pay means the am-unt drawn
menthly by s Government servant as:-
(i) the pay.cther_than special pay or pay granted in
view of his personel ocuelificastions, which hes beén
eznticned for a post beld by him substantively or in an
officisting capecity or to which he is entitled by

resscn of his position in o cadre: ¢ 7

A plain combined reading of these two rules will indicate

that under rule 42 ¢f Pension Rules emoluments means thf besic pay
Al ol '

 as dej@ﬁd in clavse (i) of Rule 1302 of the Codé( the special pay

hag keen exvrluded frem the definitjon of pey under (i) of Eule 1303
of the Code. The applicant has, hcwever, anneved as 2Ann.Al3 2
rhotocepy  containing  note No.4  under the heading  '103.
Admiseibility éf Fension' without indicating as tc from which
rule/menual euch ext{act has keen taken. The s2id note Nood carrvies
the authctity cf EBcard's letter No. FfE) I11.26~PNI/2 dated

15,5.1936. The ccontents of the note No.4 are extracted as under :-

"Special pay drawn by an emfloyee whe is reverted back
te Shep Fleor from the Producticn Control Organisaticn
for the pericd he has drawn the special pay in the
P;C.O. during the last ten.months cf his retirement
could count for the purpose of calculating thé average
ewcluments for pensicnary benefite in terms of Pera
2545. RI1. [BG's letter No. F(E)III-86-BNI/9 deted
15.5.1986.] |

The ncte above appears to be in contravention with the
provigions of rule 1303 of the Code which has been reprinted in

"xé’/ i ' s . .
1990 and is supposed to[embcﬁyzng correction slip vp to No.4 issved

. *
e s - \
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upte 2.2.1930. As renticned, the authority for note Ne.d ase
extracied shave is Poard's letter dated 15.5.1995 Fut d-ee

not
arpear to have been»incorporated in the definition «f the ray as

cont2ined in Rule 1303 of the Ccde. The respondents have alzo not
et

keen shle to teld ve whether the said note under the authority of
the Failwsy Board letter as quoted under the note is etill
operative cr not. In the absence of clear pleadjngé, ve are not
egkle to aive any finding on the issve of inclusion rr otherwise of
Special Fay in the emoluments when a railwsy emplovee lile thel
ap;&i&ant iz roeted to FOO from Shop Floor and retires from POO

having served there for more than 10 months pricr to . their

retirerent.

8. As regerds allegaticn of withdrawl of advance increments and
reccvery, we find po reascons tc disbelieve the respondentz when
they sfafe in their rep]y that nc advance increments sznntioned to
the applicant as lcyal weorker were withdrawn end that no recovery
of eny amount, much less the amourt of Re. 19,1]7/- pe 2lleged, wes
made zIrcmm the DJREG amount cf the applicent. It mey slso be
menticrned a2t this Juncture that the Jjudgment in DA Noo 20,23,
Fanhiya Lol v. Unicn of India decided on 17.4.1293 (Ann.Al5) and
Shyam Bakv Verme v. Union of Indiz and cre. (cited’supra) are alsc

of m help to the epplicant: the former hecause the Arev Coart in

e

its Wuugmfnt dated 19.7.1934 (Ann.Ad) has « clearly laid duwn the law

that the res pxndents therein, seme class cof smp]o?@esv zg the
appiiéant, continued to have their lien in the parent Shop Floov
from vhich they were sent on deputaticn to BCO and the latter being

diastinguishskle on the facts and circumstances of the twe cases.

9. The zpplicant has alsc prayed that he should be raid interest

at the rate cf 18% becavse his pay and DCRG were settled after o

delay of mere than 1% vears. It appsasrs from the authorlty issued
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from FAXCO (Ann.F3) thai the Pensicn Payment Order (FR3) has keen
iszved in faveur of the ;pylj:ant only on 21.11.1994, Tt .=an,
therefore, ke eamily presumed that the pensicn énd the DCRG was
actually dishursed to the spplicent cnly sfter 30.11.1994; If that

ke &5, there hes been delsy <f slmist 1 vesr and 3 menthe in

B

; i rencicn and DOFG having actually bzen paid to the spplicent. Such =
delay of more than 00 months in paymsht‘of repsicon snd DCES cannct
ke accepted. In fac~t, 31l rhat the respordents have ststed in
1 Gefence of such delay ie tﬁat "PPO was a2lec issued within o

reascnskle time". At the most twe months arvace pericd can ke

l ) permissible frem the dste of retirement for finslisaticn of pension
| - end retirzl kerefit. In the cirmumstance ez, we zve of the cpinicn
[ L * ,

3 L that respondentz are lizkle to pay rea2scnshlz interest to the

epplicent from & Jdste two months sfter the retivement of the

gpplicent to the date paywent was sctually mede to the applicent.

10, We, therefore, partly o_,GFW the 03 with following Qivestions:
* N ‘
i) The respondente mey re—exemine the fiwstricn of the pensicn of

the agplicant lezping in view rule 49 of the Psilwsy Servic
Fensicn) Fules, 1933, Pole ’1303 of the Indian Fzilwsy
Ezstablishment Code Vol IT and Peilwey Brerd's letter Mo
F(E)-ITI-36-PIT ﬁated 15.58.1%8%  snd  decidz  whethear fh@
pensicn of the 5pp]i:aht ie required,ta.be refixed.

(ii) on the emount  of pension énd RS alresdy psid to the
arplicznt , respondents shall pasy interest at the rate of 12%
per annum for the pericd 1.6.°71993 ir the date vwhen the

.

rayment wes sctually peid to the applicant.

(iii) Tn csse the penzicn and retivz) benefits of the arplicznt are
revised upwardz after re-examination to ke carvied out in

terms of Jirecticn (i) akove, the respondents will =zlso pay




12
interest at the rate of 12% on the zrrezrs of pension and

. 14
retiral benefits that wwld kecome paysble from 1.6.1993 to

the date of actusl paymwent.

These directions may be implemented within 2 pericd of 4

menthe from the dete of receipt of a cofy of this order.

g

to bear their cwn coste. '

Y™

-

(N.P.NAWANT) (A.K.MISHRA)
| Adm. Member L Judl .Member
[ ‘
A
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