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'IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JALPUR BENCH,

. JAIPUR
= “. Date of order:?hﬂ~September, 2001
OA.No.579/1994 .

s

Dr.. V.K.Vashishth s/c Shri Kapil Dev Vashishth r/c Tilak

Nagar, Ban Merg, Jaipur now-a-days Medical Supdt. (Admn. ),

Divisional Railway Hospital, W/Rlyh_Jaipur’
- | | o . «.Applicant
Versus
1. . Union of India through 'tpe éeneral Manager,

WesternlRailway,_Churchgéte, Mumbai.

3. The Railway ‘Board . throuéh its Secretary:,

o L
Railway Board, Rail Bhawan, New Delhi.

.. Respondents -

_Mr. S.K.Jain, ccunsel fcr the applicant

Mr.. Hemant GupEa,*briefholder for Mr. M.Rafig, counsel for

i

the réspoﬁdgnES
CORAM: g
u ‘Hon'ble:Mr;S.K.AgarwaL, Judicial Member

‘Hon'ble Mr.A,P.Nagrath, Administrdtive Member

ORDER

Per Hon'ble Mr. A.P:Nagrath, Aéministrative‘Mémbef

Videv Railway Board's letter No.E(G) III—93'
PM/13 dated 8.7.93 promotion orders of Medical Officers
were  issues tb‘ Senior ’Administrafﬁve _Grade. These
included, inter alia,‘the namé'pf Dr. (Smt.) O.M.Scot. Théf

applicant was senior to br. Scot; but his name dJdoes not
appear in thie promotion  order. Based on these orders of
the Railway Board, posting orders have been issued vide

order dated '28.7.1993 (Ann.A6). The applicant submitted a

representation to the Railway Board dated 14.9.1993. The

same has - been disposéd of vide letter dated 13.4.1994
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Jssued by the General Manager, Western.Railway, lntimating
the appllcan+ that his claim for promotion to Seni9r'
Administrative Grade in the panels approved in'Januaryr
1993 and Auguet1“l993twas considered inthe‘Railway Baord:
but he‘was not selected on the'basls,ofghis performance.

" The a'ppli‘cant'-‘ has file'd' this OA - challenging this
communlcatlon dated 13.4. 1994 (Ann Al). HiS'praYer is that
th1s 1mpugned order dated 13. 4 1994 be guashed and that

| the_ appl1cant "'be- declared promoted. to. the Senlor.
Adninistrative'Grade.w.e.f..Janﬁary; l993,lthe date when
_his juniOra  were promoted,i with v.alll conseguential

o ~.

beneflts.

2. o -" The learned‘couneel for the applicant assalled'
- thea'aotlon of the 'respondente _forl not plac1nq "the
appllcant on the panel of ~Senior Adm1n1strat1ve Grade on
the ground that the appllcant was never’ commun1cated any
adverse remarks in h1s ACRu The learned couneel submitted
that promotlon to. Senior - Admlnlstratlve Grade ié by
een1or1ty cum-eultab111ty and einoe'the applicant-had no
adverse ACR, h1s ‘case. for promotlon could _not ‘have been
ignored; lhewlearned counsel-also stated that ln a number
of cases'the Apex>¢oUrt-has<held that where the adverse
‘remarks are- not communiéatedb to the employee, the same
: have “to be ‘ignored‘ while<.considerinq his' case for:
“promotion. Thus, the learned- counsel.\contended that  the
’aotionlof the resoondentS‘waa violative of lan and the

rules. . S

3. In- their reply the respondents have stated that

.promotion ‘to ‘Senior Administrative Grade is on seniority-



1.

o

™

S PO

\ N
’ um mer1t basls. ]The crlternon to be followed for the

purpose of preparlng the panel has been laid doWn 1n the‘

'Ra1lway Board's letter dated 26th September, 1989

‘(Ann.R1). On the basis of the criterion the applicant -was

not found - suitable to be‘iplacedu_on the panel. . The
respondentsf have alsoﬁ refuted the_‘contention of the
applicant that.no aduerse_remarks‘mere‘euerSCOmmunlcated
to'him, by statlng that, in fact, certain adVerse.remarks
were recorded in the ACR of the appllcant for the year
endingj March, 1989 . were communlcated. At the time of
hearing,:the res pondents placed before us a.copy of the -
»confidential letter .dated 11th May, 11989 communlcatlng
aduerse remarks to the applicant for”the ?ear ending 3lst.-

March, 1989. These were duly communicated ‘to the applicant

}on 25.5.1989 and -“his acknowledcement is avallable on

'record; It,has been further stated “that. mere absence'of

adverse remarks does not‘glve automatlc ent:tlement to an
officer to be’ placed .on the panel, ~as he has to be

adjudged'alongwith‘others:as~per'the norms prescribed.

1

4. The appllcant hae also filed a reJOJnder to the~

reply of the, respondento.‘ In regard to the fact that
adveree remarks of the year ending. 3lst March, 1989 were
communicated to h1m, he has merely made a pla1n den1al but’

in view'of the facte aVa1lable-on record, this den1a1 is
- of ' '

‘not worthy/glv1ng any conslderatlon. ‘Another ground'taken‘

by the appllcant in the rejoinder is that the'procedure

for promotion to Administrative Grade as enumerated in

'Rallway Boards letter dated 26th September, 1989 was never
'publ1shed in the Gazette nor has been brought to - the

) notlce of the employees concerned and thu , it cannot“




-

';C\

~

become a rule of law and cannoct be enforced.-

5. '~ The learned counsel for the applicant assailed

the action of the respondents mainly on'the_gr0und that
promction to the Senior Administrative Grade was onf

sehiority—cum—snitability; "The appllcant is senlor te Dr.i

Scot and has every rlght te be placed on the panel. There

was nothing\vadverse agalnst him. The learned counsel'
placed reliance on the. case“onRamkumar'Singh V. State of

Rajasthan,- 1986 - (2). Jud1c1al Surveyor 196 and State- of

Kerala v. N.M. Thomas, 1976 SC 462 to contend that a senior
_needs"merely minlmum necessary requ151+e eff1c1ency in

administration -and the ‘senior though less meritorlous

shall'hame priorit?,for promotion. -

6. L The learned counsel for the respondents in his

‘argumenes stated that it has been held by the Courts and

Tribunals in & catena of cases that the scope of jud1c1al

1ntervention in the proceedlngs of the qelectlon Committee

- for departmental promotlon is only restrlctedito examine

.whether any malafide exists, . otherwise the decision is

‘best left to?the Selectiontcommittee, who assess and place

only‘those’on the_panel, Who‘are'considered suitable-as

per the prescribed norms. The learned ‘counsel referred to

the gu1del1nes at Ann Rl and stated that the benchmark for

' belng:'promoted to Senior Administrative .Grade is "verYi
A good“.'In the case of the applicant‘adverse remarhs”were

.communicated to him in the year 1988-89 and his géneral

performance for "the other years has:alSO not;been found up

to the _mark. ‘Because . of record: of performance, the

applicant. was not considered suitable'to beAplaced on the
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penel.

7. . We have given our. careful ccnsideration to the

rival submissions as ‘also the record of the case. In the

cagse of Mre. Anil Katiyar v. Union of India in OA No.

2538/94 decided con 8. 6 95, the Principal Bench of this
Tribunal , New Delhl— had ' held thatthe Tribunal was ,net'
expected'tévplay the role cf an appellate authority or. an

umpire in_the'acts_and'proceedings of the DPC and that it

would not go into the recommendations made by the DPC -

which ha° ‘been accepted‘by the Gevernment. In SLP in thies -

matter Hon' ble ‘the - Supreme Court wh:le upholdlng the view

. of .  the Central Admlnlstratlve Tribunal in this regard.

observedias under:—

" Having‘ regard to the 1limited scope of
judicial: review of the merits of a selectioh'
-'made_for appointmeht to a service or s civil
4post; the‘Tribunal has rightly’proceeded'oh the
basis that it. is net_expected to'play the role
Qf.an appellate‘authority or an.umpire in the
acts and proceedings of:-thev DPC and that it
weuld not sit1 in judgment over the selection
made by the -DPC‘ unlesc the selection is
assalled as belhg v:tlated by mala- fides or: on

the grcund cf it belng arbltrary. It 1q not the

case of. the appellant that the selectlon by the

.DPC ‘was vitiated mala f1deat

In the case before us, there is no allegatlon

of . -mala f1de and the appllcant haq based his claim only on

the scle ground that he is senior and su1table. We have

<!
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peru:ed the Rallway Board'= letter dated 26. 9;1989.»Pera

~

~3(ii) and (111)' relate  to assesqment f; confidential
reile.(We conelder 1t neces =ary to reproduce the relevant
eXtracts-as under:

"3(ii)-A=sessmeht ef Confidential ROlls

-~

Confldentlal Rolls are the ba51c inputs on the
ba51s of which ascessment is to be made by the>
Selection - Comm1tte Whlle-evaluatlng the CRev

‘follownng would be kept in v1ew..

a) Ihe ,Selectlon-'Commlttee w1ll _assess rhe
Suitebility».bf’kthe‘"orficers- for promotion on

_ the basis of their 4serviCe-'recorésA and" Qith

| 7 particular’ reference',to. the -five -precediﬁgi
‘years.

'B)

)
d) The Seléétioﬁ:CQmmittee-Qould not.be_guidedv
j merely by theroveréll aésessment,eif apy,'thet
may be'recorded.in the CRs, but wili make its
-ewn'aseeESment oﬁ fﬁe basis of the entries in
“,Athe‘éRé:. o e
e) Before making rthe_’overall grading' aﬁter
'\conSidering= the cstnfor the 'releVants years,
The. Seie’crt‘:i«on _Committee would take into acc':AountA.
whetﬁer_the'efficers has beeqvawarded any majcr
or'miner penélty or whether any'displeesure of
- any éupefiqr :éfficer- er authority \haS»'eeen
conveyed to him as reflected in the CRs.
f) Due'regardAt0~t;e_remarkq'recorded against
the column on "Integrlty .would be glven._:

iii) Selectlon Procedure'




, Fcrkthe purpose’of.promotidn from J.A.Grade to
S.A;'and'S'A. grade to Addltlonal Secretary s

Grade (Rs. 7300 7600), the Bench- Mark shall be'

/

"Very‘ Gdod'. For this purpose, the Selection
Committee will .grade. the officers "whe are
_ . : _

considered " suitable .for promotion as 'very

good' or f'outetanQing';' Officers - graded.
"outetanding; wili_ranﬁ senior;tc'ail those who .
'agé graded 'yery.gocé{ and_placea in the eelect
panei' accordingly;.zbfficera 'nith”'the eane
gradingxwill maintainetheir existing interjée.

seniority."
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, It ie_thus clear that éx@yﬁt guidelines have
been lau: v which the qeiection'Committee is expected to:

follow. accordlng to the procedure precrlbed thereln._The'

-Senlor Admlnlstratlve Grade ie +'he J01nt Secretary level

p051t10n and'the Selectlon Commlttee comprlses of offlcerS
at \a"very’ senior-~1eyel;, We - do not flnd any reaqon for
scrutnising the proceedlngs ,and'.recommendatlons of the'

Selection Committee. -Suffice .to say that the _§election

7

.Committee . had - folleowed ”the’>gui6elines‘ in the CaSe__éf

promotion ' to '~ Senior Administrative Grade = where the
benchmarklis 'Very Goodl.'If the“eelection committee has

qes=ed the appllcant as 1eqe than very good/, ‘he cannot
‘ !

]

have any claim to be nlaceion the panel In this case_lt
_1s<moreso when it has come en record that inatné.yeat
’ending»él:3.l989 even'adyerse'remarke have-been'ccmmunited

to‘the‘appiicant. In hls averment= the apblicant'haa.nut'

only had not ment1oned about thJ fact, but went.on to

‘ .

‘assert that no adverce xemarkq were. ever communlcated to

g
gg,,
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him. We. ere not Iimpressed .witﬁ the averments of the
applicént . that the p:odedureQ fér promoticen tp’,S?-i

Adminfstrati&e. Grade has ‘nct . been circulédted and thus

cannot be enforced. The applicant appears to be eaying

-‘that if.only he had'known that the benchmark-for’promotion

te SA Grade was 'Very Good' he would have made efforts to

improve his\performance. For any publ:c servant and moreso

in higherlpositions of respons;blllty,,1t is expected that

the -publid-'cervanf will d1=charge "his duties and

eron=1b111tJeq with the best of h1= capabllltnes at all

‘times and if is not. Ry’ that. in order to ach;’ev_e scme

'narrow selfish gains only-he wculd ‘regulate the quality_of

his performance. We do not find any merit at all 'in this
; . . - B o
application and the same is liable to be rejected.

9. We, . therefore, dismise . this Original

BApplication, but with no costs.
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"(A.P.NAGRATH) - . - = , L /s K. AGARWAL

Adm. Member = o - Judl Mmmber



