"IN THE CENTRAL ADMINISTEATIVE TRIFULIAL, FATPUR BENCH, JAIPUR

OA No.573/94
Pooran £/o Shri Hauchands, praszntly poated as Lacal Safaiwala

ndant at Malarana Railway Station,

i

under Statiocn uperint

iy

Western Railway.
.. Bpplicant
Versus
1. Union of India through éeneral Manager, Western

Railway, Churchgate, Mumbai.

e The Divisional Railway Manager (£8), Western Railway,
Kota Division, FKota.
3. Station Superintsndent, Malavrana, Wsstern Railwavy,

Kota Division.

.. Respondents
Hone prezent for the applicant
Mr. Hemant Gupta, Frory counszel to Mr., M.Rafiqg, <counsel for

the respondents

Hon'ble Mr. S.E.Agarwal, Judicial Member
Hon'ble Mr. H.P.Hawani,-Administrative Mambhet
ORDER

Per Hon'ble Mr. .P.Wawani, Administrative Member

The applicant =zzsks directions that he may be
declared as Temporary Status (for short TS) helder since

mporary railway servant with

0y
h
pany
)
fiz
(T
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31.12.1981 and he bLe trea
available rights and bensfits. He alsc prays that the ovder
dated 1€.5.1992 e dzclavred null and void and he be veinstated

with all conssquential benefits.



s 2 .-
2. Facts, as stated by the aprplicdnt, are that he was

recruited by the Station Superintendent (for short S8S)
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Malarana (r ndent Ho.3) on or about 9.6.1978 to perform the

»

pt
work of Local Casual Safaiwala ahd since then he has heen
rendering s=rvices continuously till he was suddenly dis-
engaged vide owrder dated 16.8.199%4 (Ann.Al) alongwith some 50
others without any notice. He had completed 120 days of
continuscus service on 31.12.19%1, breaks aoccuring due to not
taking work from him but was not granted TS. He was medically
examined on or about 24.6,.1987 and found fit for appointment
(Ann.A2). He applied for a Groupn-D post (Ann.A3). Vide Ann.A4
dated 18.5.19%93, Casual Labour Substitutes were called for
selectinn. to the pozt of Safaiwala and he amplied in the
orescribed proforma. The record of ser§ice of the apnlicant
with due endorsement of the 55, Malarana was sent to A0S (E)
vide Ann.A>5. The 88, Malarana also sent his latest
recommendation for TS certifying Ehat the applicant had

53 days of continucus servicesz prior to 31.8.1994

2
(D

ompletzd
(Ann.A6). The contenticn of the applicant is that in view of
rendsring continucous s2rvices as dstailed above, the dis-

engagement <f th 2rvices <f the apnlicant is wholly illegal,

W
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arbitrary and capricious and 1is viaolative of principlas of
natural justice. Further, that irgnoring artificial breaks, in
view of para 2003 (d) of the IREM, the applicant had rendered
120 davs =f continuous service on 21.12.19%1, the appiic-nt
had bscome entitled ta become temporary railway ssrvant and Lo
screening and selectiosn for Groum-D post. Further that the
applicant had vide, Ann.Af, completed 240 daya of continuous

service within one vyear prior to his retrsnchment and,

ther=fore, he was entitled to TS.

3. In their veply, the respondentsz have controverted
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the svermznts made by the applicant. It hazs been a2tzted that
the apnlizant waz =2ngJagdg=2d az and when raquired to work as
Safaiwala purely on contract hkasis. It haz bzen deniad that
1 4
there is any Jdssignation like Local Z2afaiwala againat which

appointment of the applicant cculd be made. However, in the

past som2 work was being Jiven on contract basis £o cla23an some
ar2as on fixed rate and thsse contvractors wsre bzing called as
Local fafaiwalaz and, thzrefors, the Jquazktian of

ragularisation and confirmation of the applicant did not
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further stated that sfuch contingyency lahour was

U]

e2njyaged by +th2 Ztation Master himz2elf and that L2, as par
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ne2d to work of 3af
()

of IREM =nd Faras 25042511 as alac Chapter ¥4 and Fara 2003

t iz alzs contend2d that Chaptsr HHITI

(d) re3ardiny grant of TS ware nat applicakle as the aprlicant

Z
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a3z not a Casual Labour and payment was made £o him ok of

contcingent fund. It h alsc ke2en statad that the applicant
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a3 nokt entitlad to either grant of TS or regularisation an

thz merz facst <of an arplication having been madz by th
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mad2 thereunon Jdid not in any way
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the casze of the applicant. Finally, it iz csontended that

the sarvicez of the applicant ware rightly dis-2ngz323 and no

notice ar  chavrjszsheet were rva2quived as the applicant was
working on contract hasis.

4., W2 have carefully gon2 throagh the waterial on
re2ord and heard the 1lzarned <counsel for the rvaapondsnts.

Learn2d counsel for the applicant was given one week's tims Eo
submit his writte2n submizsions as h2 was not prezent not

sn thz daze of hzaring -n 1.2.2000 but on a numbetr of

the case was listed for hzaring afrer 10.2.1997. Mo

snbmisaionzs ware, however, submitted within the =3aid wericd.

in

. We find that 2 more ot la3s similar casse of Local
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afaiwala was =arlier conszidered by thi

in A MN>. 491/94, Raiju v. Unicn of India

22 29, 1In also,'the

that having completsd more than 120 days

bkecome eligikle for grant of T2 and

r2commandad  for conferment of T3

rezpcons2 was forthcoming £rom

applicant therein having put in mor
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This Bench of the Trikbunal had in

~

the respondents to re-sngads the applica
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courae, in that case, the rezpondents ha

nzpite of a number of cpportunitiza.

had filed & Review Petibtion f£or review/re

dated L1999 which was dismlwbed by th

crdear 30,2.2000 in RA MNaJ.13/71600

after cking the submizsicns made
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contending that the applicant

n

contractor used for cleaning of cevr:
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It may ke uzeful to exztract the

the 2aid review petition:-
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"In any records

reapondents da

th

as

th

aprlicant

Petition,

bzing p11d a fixed rate of

par conttaci. A contrIci i3

and

fixed amcunt every maonth,

clear that the applicant was

Fehind ths veil of the =
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Labour

in the Fevi

has
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for  working

applicant
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However,

in the Review

not bare
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therefore,
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mentioned in the letter of St%% ion Maater, Wastern
Railway, Jajanpatti in his lektier Adated 15.4.1997
but how can Ehe factz and dstailz of that letter
anns=:xzd ?t Ann.A2 in the OA bz ignored. It also
appzara from the Jdestail: at Ann.A4 to the OA that
the applizants case for Etemporary status  was
forwardsd by the Station Mastber, Western Railwavy,
Jajanpatti to the Er. DE (E), Fota. The claim of the

cofficial respondents in this Review Application that
the applicant in the 0OA was =2 ocontracior Aoes not,

dizgcovery <of new and
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important evidence which was nct  within  the
knowledygs of the official  respondents when  the
Tribunal had Jdispozed of the OA vide iks ovdsr dated
23.7.1999
G. We have considered in  dspth the thecry of the
reapondents that a large numbker of Casual Labours working as
Safaiwalas at varicua staticna wsre contractersz, ecach and
every one <f them =z separate contractor and, therefore, all of

them were =ligible neither for T3 nor for regularisation. We

have already rejecited 3uch a far £feiched theory to defend

engagement of certain poor pevscns to work as Safaiwalaz on

casual bkazis by 'staking' that they were all contractors in
their own individunal entitiez in OA 1o, 491/93 read with RA
116,158,195 (suapra). Afker cour moat carefnl consideration, we
do not find any other opticn but to reiterats cur decision.
While we appreciate the compulzion of the Station Masterza in

engaJging =soms Safaiwalas to work on casual basie but it will

be mozt deviocus form of lakcur erplcitation to unilaterally

-declare each of them a3 =zepar te 'contractor. 'y, pay them a

fizad amount withouk messuvrement of the work performed by 3uch

a contractor, have nc¢ agrssment/work orvder for such
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contractors  and  such other perguisites to estabhlish a

=

relati&nahip.between railways and the 3¢ called contractors.
It has alzo to he apprecigted.that when thejrailways employ
thousands of Caswal Labour and frame a scheme of conferment of
Temporary Status for them to enable them have some benefits
without any claim at all on any post, heavans would not have
fallen if fifty ¢34 'Local Safaiwalas' were also conzidered
for TE. After all, they have been working albeit off and on,
for years and years and if work for them is still available;
there will be all the justification in the world tc continue
giving them work as and when available and contfer on them the
2 30 that they become entitled to some benefits. May ke,
there waz a ban on further engagement of Casual Labourzrs
without the appraval of the General Manager but as naticed by
this Benzch of the Tribunal in the case of HNanak Singh in OA
I.77/195%5% decided on 12.3.19%%, many casual haot weather
watermen were re-engaged and some freshly =ngaged after

obtaining ‘the approval of the General Manager.

7. In the <circumstances, we allow this Original
%Eflication and direct the respondent No.2 to treat the
applicant as Casual Labour, re-engage him on pricority basis as
and when work is available and also consider him for grant of

Temporary Status/reqularisation as per rules.

Parties to bear their own costs.

At e

{(N.P.NAWANT) (S.K.AGARWAL)
Adm. Member ' Judl .Member




