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- rrayer tc Jjuash and set aside the crder dated 10.10.94 and t.

* direc t the respondents to reinstate the applicant in servic
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Hon'ble Mr.S.K.Agarwal, Judicial Member

o«
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"PER HII'ELE MR.S.H:AGARWAL, JULICIAL MEMEER.

‘In this Original Applicaticn filed under Zec.lD of the

Administrative Trikunals Act, 1925, the applicant makes a
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with fuii back wajes and all censejuential benefits._

2; - After filing  this 0.3, this Tribunal vstayed the
operatioh.of'the_impugned crder at Annxz.Al on ©.11.94 which
was ultimately confirmeqd Qide order dated 12.1.95.

2. Facts cof tHe case as stated Ly the applicant are thaﬁ
he was appcinted con the post of Safaiwalé by letter dated’
£.5.91 in the s;aie Rg.750-910 on probaticn for a Qeriod pf‘i
veares. The applicant cqmpleted the pefiod ¢f 2 years brobation
in May 1992. The peri;d of prchation vas nct extended. It is
ététed that the arplicant feceived a notice dated 1.2.93
wherety he was called upcn to explain within 3 days.
Thereafter the appliéant cubmited the reply aﬁd after one year

¢ menthe of filing his reply, the services ¢f the applibant

were terminated by the impugned crder dated 10.10.34. It is
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stéted by the appli¢ant that he was never convicted any
offence inveclved mcral turpitude and bLefore terminating the

services of the applicant nc¢ enquiry was ccnducted, therefore,

" the impugned order is ex facie illegal, arbitrary and

unreascnable. Therefore, the applicant filed the O.A for the
relief as mentioned‘abqve. | o |

4, Reply was filed. In the reply'it was admitted that Ehe
applicant was arpcinted on probaticn for a pericd of two years

on the post of Safaiwala. It is stated that the attestation

form was filled up by the applicant at the time of appointment

and the applicant furnished 'a false information in the

attéStation'form'regarding his ccnvicticn under 3Sec.27% IEC

]

which was confirmed from the letter dated 25.11.92 received
from the District Magistrate, Jaipur. It is furthér stated
that the applicant was holding temporary pest . and  his

probation was not extended, therefore, one month notice pericd

was qiven tc the applicant before his actual date of

termination and the order dated 10.10.94 was to be given

effect aftefva reriocd of one menth.  From the'copy of the

judgment it was clear that the applicant was convicted Ly the
Court of Judicial Magirate First 2lass 9, Jaipur City, Jaipur
on 16.11.90 in a criminal case N¢.d251/90 for the cffence c¢f

Sec.2792 IPC and was sentenced to fine of Rs.300,'- Therefcre,

‘terminating‘discharging the services c¢f the applicant vide the

impugned 6rder dated lO.lQ.?é was in no way illegal, arbitrary
and unreascnakble and the ‘applicant has 'noc case for
intetferéhce by this Tribunal.

5. 'Heard the learned counsel for the rparties and alsc
perused the whole iecord. |

€. . The learned ccunsel for Ehé applicant vehmently argged
that the applicantrwas appcinted on prﬁbation for a pericd of
2 vyears and his prchaticn was nct extended. Therefoge‘

~
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términating the services of the applicant hy stigmatic;;gx,was

‘altogether arbitrary, 1llegal and in violation of the

pr;nClples of naturél juétice. On the other hand, theblearned
counsel' for the _réspondehts .has argued that thé appiicant

concealed the fact of his conviction while filliggtllp the
attestétion form, thereby_ he gave false statement and
therefore, the services of ‘temporary emplyee can be
terminated.

7. | We..havé given .anxious consideration to the rival.
cbhtentiéns of both.the rarties "and also peruéed the‘whoie
récord. v | \ ) |

8.  An emplcyee in_thevserﬁice is kept én prcbation with a

view to assess his sbitability and competency for the post
with a view tov retain him further‘ in service. If the
per formance during the pericd on probétion ‘remains

satiéfactory, the empleyeé can be‘confirmed oh the post. If

his performance is rejquired to give h1m some more t1me to
jﬁdge his suitability and competency, the perlod of probatlon
can bhe ertended or .the.employer can rerfuse to extend any
further perlod of his prubatlon. -

9. In Dlgtl Prakash Eanerjee Ve. ratvendr Nath ﬁose,

‘Hon'ble Supreme Court held that if termlnatlon is tounded on

the allegation of misconduct, it will be had but if the order
of termination is an crder of simplicitor, it will be valid.

10. In Radhey Shyam Gupta Vs. U.P.State Agro Industries

=
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<

) 432, Hon'kle Zupreme Court

held that the termination of the 'services of a temporary
servant or one cn prabation on the kasis c¢f adverse entires or
on the ‘basis of an assessment that his work is not

satisfactory will nct be punitive inasmuch az the ahcve facts

are merely the motive and not the foundation. The reason why

- they are the motive is that the assessment is not done with
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the ckbject of finding cut any misconduct on the part of the

officer. It is done only with a view to decide whether he is

~

to he retained or continued in service.

11. In Chandra Prakash fahi Vs. State (<33 U,P A& ors, 2000

SCC (L%S) 612, it waz held that probaticner has no right to

post. Therefcre, his srvices can be terminated during and at

the end of prokation on miscenduct. If however, there are.

allegaticn of serious mizconduct for which DE conducted behind
the hack to ascertain the truth, suéh termination is to be

treated as punitive but if the enguiry was for determining the

suitakbility of a perscn for retention in the

12. In FKarnataka State Rcad Tranégort Corpn; & Anr. Vs.

£.Manjunath ete, 2000 S22(LiZ) €29, the Hon'ble Supreme Court

has laid down tﬁat %ervices of a témporary sovt servant can be
terminated by an order simplicitcr. The crder simplicitor when
the motive has c¢nly to assess the'suitability.of a person
concerned for continuance.of his servicevfurther-more. But if
the fcundation of such terminaticn is misconduct, the corder is
stigmatic and cannot' e passed without following the

provisions given in Article 311(l) of the Constitution.

i

12, In a leading case, V.P.Ahuja Vs. 3State cof Funjab, JT

2000(2) € 1, the controversy regarding probaticn of a civil

servant came hefore the Hon'ble fupreme Court. In this case,

the eervices cf the appellate were terminated during the

prcbation pericd on the ground that he had failed in the
perfofmance of his duties administratively and technically.
Neither any eﬁqui:y.nor any C@partﬁnity ¢f hearing waé given
to the appellant. Thé_impugned order of termination was set
aside-and quashed. In'this case, the Hon'kle Supreme Céurt has

alsc taken into consideraticon the judgment <f Deepti FErakazh
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14. In the instant case, the impugned crder dated 10.10.94

- makes a menticn regarding allegaticn against the’applicant kuat

the preovieicns of Afticle‘311(j) of the Constitution have not
frllowed. Admittedly, the provisions under Article 311(2) of
the Ccnstituticon of India have nct heen followed in this case

befcre issuing the impugned crder dated 10.10.%1. The crder

appears to ke stigmatic. Therefore, without fcllowing the

prcvisions of Article 211(2) o&f the <Constituticn, the
terminaticn <f the applicant is naot only illegal kut unjust
and in viclaticon of Articles 14 & 1% of the Conétitution;

1&, On the hasis of above all, we are of the ccnsidered

: opinion that the impugned c¢rder dated 10,10.94' iz not

‘sustainable in law.
16, We, therefcre, allow the ©.A and guash and set aside

the impugned corder dated 10,10,9%d (Annx.Ai).

17. No order as tc costs.

@'.‘u-‘-/b ’ , | : - AN S -»Q'/Q
(2.PNagrath) R v (S.K.Agarwal)

Member (A). ' S o Member (J)§>



