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Date of Decision:, {2 428"

0A 545/94
lKishan Chand Jatav, Senlior ‘C.lerk in the office of Chief works
Ma\mager (Wagon Repair Shop), Western Ré ilway, Kota.

\ o - «+« Applicant.
“V/s. ' N

Unio_n of India throdgh General Manager, Western Railway,

-
a

charchgate, Mumbai.

2. Chief works Manager, Wagon Repair Shop, Weste rn Railway,

Kota .

3. Shri Hori 1al, Head Clerk in the Time Office, Offiée of the
Chief Works .Managér, Western Railway, Kota. ’ '
‘v e Respondents

i

CORAM: _ ,
HON 'BLE MR JUYSTICE B.S .RAIKOTE, VICE CHAIRMAN
HON 'BLE MR XN .P NAWANI, ADMINISTRAT IVE MEMBER,

For the applicant -~ eee Mr.P.P.Mathur, proxy counsel
t ’ fOr Mr DR ON .I\’Bthllr
For the Resporndents - oo ML.S .S Hasan
CRDER !

PER HON 'BIE MR .N .P NAWANI, ADMINISTRATIVE MEMBER

" The, applicant is aggrieved by ,an office order dated 8'..11'.93

(ann.a/1), by which respondent No.3 was regularised .on the #post

of Junio; Clerk wee £+ 11.7.81 and was declared senior to the

applicant, and also against the order dated 6.6.94 (Ann.A/2), by\

wh ich fespondent No.3 was promcted to the post of Clerk on ad hoc
basis. The applicant also seeks a declaration that he.’ méy be
cons ide red _senior as compared, to respondent No.3. - on the post-of

Sen_ior Clerk as well as tﬁ_at of Junionr Clerk.
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‘could not be filled in time ‘and thereg was a need, respondent

\
2. | Th'e case of the applicant is that he was appointed on the

post of Junior Clerk against direct recruitment . quota on the \

~
~

recommendat ions of the Railway Recruitment Board (for short,

RRB) vide order dated 20.’}.8'4 and such appointment of the

N -~

_ applicafxt should be considered on substantive and regular‘\bas is.

. The applicant was promoted to the post. 'of Senior Clerk vide

order dated 28.10.85 (Ann ¢A/3) -on substant ive basis being

t

qualif ied the suitabidity test. This was against an existing

vacancy and even though the word 'provisional' was mentioned

in the said order (ann.A/3) but it was because there was a

‘court case about- the caste reservation. The applicant had

' passed the examination and only thereafter he was given promot ion

to the post of Senior Cielrk. On the other hand, respondent No.3

"was substant ively wor}{ing in the shop rloor of the Workshop side .

Since the post of Junior Clerk in the applicant's Organisation

\

No.3 was asked to perform the duties of Junior Clerk vide order

dated 11.7.81. It was clearly stipulated in the said order
thot respondent No.3 and certain other similarly situated persons

N

will perform the; duties of Clerk and they will have to go back

to the Shbp Floor BRxx as and when the regularly 'S_eleéted

~

cand‘idat‘es are made available.: Thus, respondent No;3 was =« |

/O‘)/LV/@\Q\' | \ o k \ e oo scontd.
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appointed temporarily as Junior Clerk on ad hoé basis, a stop-gap
arrangeme-nt,‘ without any suitability or select iOn test. The
servicés §f respondent No.3 were cont inued on the post of Junior
¢lerk by orders iss#ed .frorn time to timé (Anns :A/4, A/5 & AJS)
and in all the above mentioned orders it was clearly stated that
resp.ondent No.«3 1is substant ively appointed.in the shop Floor and

~

on the-bas is. of }pis seniority in the Sﬁop Fl.oor; klberllef’it of |
upgradat ion has ‘been givén té him and that he shall havé toc go
back to the Shog; Floor as and when regularly selected ’emplqyees
are avallable. It is contel\nded, by the appl-icantlthat even when
\ré@ularly Selecﬁed cadndi,dates were available for the 'post of
Junio; Clerk, services of respondent No.3  were not “feturned Eo
thé shop Floor. ©On the contrary, vide ordez.; dated 19.4.88
(Ann.A/6) an option was given to ré;plondent No.3 for regularisatic

on the post of Junior Clerk, if he so chose. It was also made

clear that if he exercises option to remain in the clerical_

~cadre, the bvenefit received under upgradation shall have t¢ be

returned.  Despite this fact, vide order dated 13.7.88 (ann.A/7)
serviceé of respondént No.3 were regularised on the post of

Juriior Clerk. By this time the applicant had already been

promoted to the post of Senicr Clerk vide order dated 28.10.85

on regular basis. A ®niority list of J;ln\ior Clekswas issued by

cees.cOntd .
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the respondents but the name of the applicant was shown

-4 -

wrongly therein. The name' of applicant was also shown in the

seniority list of Senior Clérks issued on 31.7.86. In the
‘ N

lls_.éniority 1ist issued on 30.10.90 (Ann.A/8) - name of the
applicant figures at S‘l.No.‘17 and the?.t of respondent 1§o,3~ at
s_l .N_o.44. Tt was ment ioned that if any employee has any
object ion about the said"seniorit-fy 'list;-_, he should‘file a
representat ion witiq in one  month, but to the best of the ..
a;ﬁplicant's };nowledge: re5pondeﬂnt NO.3 did' not Sfubmi%any
represgntat ion within tirr;e and,. thgreféfe, the seniority 1list

would be cons idered as final vis-a-vis the applicant and

respondent No.3. When respondent No.3 made a representation

~

in the §-7ear 1993, inst;ead of decidi;lg his representation Fhe
official re'sponden'ts decided the guestion of seniqrity in a
joint mééting, the mix;ut\es qf wh ich are, at Ann .A/?. Tt is
on the basis of the decision‘taken in the said joint meet ing
. | ; \ _

that the impugned order dated 8.11 .93 (Ann .A/l') was issued
followed by order dated‘6.6.94 (Ann A/2). Tt is contended by
the{l ap.pl_icant that such action on the _par£ of the official
respondents was illegal, unreasonable and gnjustified and,

/

therefore, the very foundation of the impugned order (Ann.A/l1)

O”\IL/() ) : ....condid.
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was bad and éffoneous,; It has been' ment ioned i;'x the\body of
lIthe impﬁgned order (A;nn ._A/l) that the ser\}ices, of re_spondént
No.3 have been regularj:sed on the post of Junicr_cler'k wee £,
11.7.81, ‘as agréed in t‘heq'joint megting; In the minutes of
. the said joint meeting it is nowhere mentioned nor decided
that the services shall e _regulérised Weeofe 117 .81 . Tt is
asserted on behalf of the applicant that sez;ic;rity oﬁ.a post
j : . | » . !

is to be determined on the basis of appoil:xtment in the grade

as per para-302 of the Indian Railway Establishment Manual

(IREM, for short). Since the applicant was appointed on regular

~

hasis ?':o the post of Junior Clex':llé eariier to respondent No.3)
TOET R rét‘rospect iye feguiar;tsét ion of’ the appoi'nt.ment of
respondent No.3 oﬁ the b&jxsyis of a meeting was illegaland.
fespondent No.3' could have been given higher seniority than
the.'applicant‘. Tt has all'so been contended thai;, respondent No.3
never qgalified the .select ion test for promotion tolthe post
of Junior Clerk and on this count also. his;semi-_ice_as could not
have been Areg'ularis.ed’w.e.f\. ]‘_,0'.1.1 «81. The applican-t has also
soughfc. support from P.alra 306 and”3 09 of the IREM, B®» Vol‘.I"..
Accoraing to P§ra—306, cand idates se-lected xxxx® f£or appointmer

-

Cat

an earlier select ion shall be senior to those » selected

eav e .chtd ®
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later irrespect ive 'of the datés of posting. In accordance

i

with para=302 and 306, the applicant is therefore entitled
to be placed abcve--reépo-ndent No.3 in the seniority list and
has been wxx correctly so placed in-the.seniority list dated

30.10.90. It has also been stated that para-314 of the IREM,
. . ™~ . - .
which has been referred to by the respondents, is not applicable

. ' : ’-t‘oﬁn .

as it [refers to determin A)the seniority when the date of :

\

appointment to a grade is the same. The very transfer of

lresponde_nt. No.3 from Shop Floor to the cadre of Junior clerk

~

is ah, illegality and cannét be corrected by regularisdng the

services'of respondent No.3 with retrospect ive effect .

3. In their reply, the official respondents have controverte

~

the aVe}rrrE;nts made by the appl‘i‘cént. They have stated that

NS

anns .,A/1 and /2 have been rightly issued. They have denied
fhat respondent No.3 was promoted to the post of Junior Clerk

¥ide order dated 9.7.81L on ad hoc basis without suitability/
, - _ ,
select ion test. Regarding his retenfion on. the post of Junior

clerk, the respondent No.3 had given his option letter dated
- 30.3.88 and his repatriation to the Shop Floor was subject to

administrat ive conditions and accordingly he was regularised
\ ' . . . ' - ‘, .

as Junior Clerk. Respondent No.3 was regularised on the post

V) .

.o cOntd.
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of -Junior Clerk vide order dated 13.7,.88 (Ann.a/7) in view

of Para/314 of the IREM and was kept in the panel of Junior
oo ’ _

Clerk from 4.6.91 as per order dated 12.11.81 ’(Ann‘.R/i). Te

is further stéted on behalf of the official respondents that

in terms of notes of the informal meet ing and office order

dated 11.%.8% xthxmxfy2d, the respondent No.3 was shown senior

‘to the applicant in the seniority list dated 11.8.88 (ann.R/2).

Thereafter, a seniority list of clerical cadre dated 16.8.95
(ann.R73) was issued, wherein respondent No.3 has correctly

been shown at Sl.No.ll and the\appl\icant_: ¥& at-S1l.No.53.

4. We have heard the learned counsel for-the parties and

~
\ - - . ~

&

have carefully perused the material on record.

5, It is not disputed that the apolicant wgs was appointed

e N

to the post of Junior Clerk against direct recruitment quota
vide order dated 21.7.84. As far as fixing his x seniority

is concerned, para-302 ojE the IREM, Vol.I, is‘ applicable.

~

It provides that; "in categorgi.es' of posts pértially filled by

direct recruitment and part iélly £iddwrd by promot ion, the
criterion for determination of seniority should bef}the’ date
' I

of regula:' promot ion after due process in the case of promotee

and t

date of joining the working post after due process

cee CONtde.
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in the case of ‘direct recruit, subject to maintenance of

inter-se seniority of promoctees and direct recruits among

o !

themselves." Although the déte of joining the working post

ip case of the applicant is not given but sir\lce theré is

no d?séute that he was appointed as Junior Clerk against
direct recjru‘itment qiuota\iide order dated 21.7'.84, the
senioritypf. the applicant would ke £rom som; date immediately

followhﬁ 21.7.84: Para=306 of the IREM provides that:

. ~ N \ .
"candidates selected for appdintment at an earlier sélection

sha 11 be senior to those selected later irrespectjive of the

\
dates of post ing except in the case covered by paragraph
305 above ." Para-305 is not applicable in this case. In

viex;\r of para-302 and 306 of IREM, the applicant coula e
made; juxiior only to§ person who was regularly promocted
af;cer due procesé ear;lier to his joining the working post

as a direct recruit or in case of a selection by direct
recbruitment- which has been held. earlief to the selection
process by which the apblicant wa§ recruited and ap'pg‘inted.
Respondent NoO.3, wh'qse\parent organisat iQn__ was Shop Floor of

the workshop, and wh\d belongs to a different senioriy unit,

was appo_nted to the post of Junior Clerk from 11.7 .81«

«e econt&
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although the respondents have denied the assertion of the
_ P N '

N

applicant .that réspondent{ No.3 was so appointed purely on

“ad hoc' basis with the stipulation that he will have to go

back to the Shop Floor as and when regularly- selected

~candidates were available, no documents have teen f£iled by

the fespondents to support the content ion that k respondent
No.3 was not appointed on ad hoc basis and that he was

réquired to go ‘back t0o his Shop Floor of the Workshop on

availability of regularly selected candidates. It has been
. ' ! AN

contended by the official respondent® that respondent No.3
was found suitable in a sélectiop process but the very fact
that they have admitted to an option having\"-i%iﬁéﬁij@'éi’ﬂiweé; '3«aw
respondent No.3 indicates that respondent No.3 belongad to

a different seniority unitaemd jt has just been mentioned that
re;patri’ation' of respondent No.3 to Shop Floor was subject Eo
administ rat ive condition and was not necessary and, therefose,

~

he was regularised as Junior.Clerk. The applicant has

claimed that in a tentative seniority list of Senior clerks, .

issued on 30.10.90 (Ann.A/8), his name figures at Sl.No.l7,

whereas that of respondent No.3 at Sl.No.44.and since

respondent No.3 d4did not raise any objection within the

Sti?u;ated.period of one month, this seniority list had .
/A ‘

. ' ‘ oqcocont.d"
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become final as far as at least the applicant and res}pondent
No.3 were concerned. In reply to this assertion, the
: o _

respondents have in their reply ment ioned that infterms of

| - : oo
notes of the informal meet ing dated 30.3 .88 (ann.A/9) the
office order dated 13 .7.88 (ann.A/7) was issued, in which
respondent .No.3 _'s date of appointment on the post of Clerk

on ad hoc basis has been shown as 11.7 .81 and it has also

been mentioned that those employees who were working in

.the post of clerk on ad hoc basis in excess of 33..1/3%

rankers guota but working against direct ‘recruitment guota
will have to be reverted to their original trade on arrival
of any candidate from the RRB. There is another office

order dated 19.4.88 (Ann.A/6), which informsz the ad hoc basis

~

Clerks, mentioned therein, that they could be. reguladised

’

against the post;s avail;ble_ under 33 .'1/3%‘quota b:ut they will
have to give an _opt\ ion in writ ing £to return the benef it tihey\
got under reclassification. It is also ment ioned therein
that such‘ad hoc clerks who are in excess of 33.1/3% rankers
quota will have to be reverted to their origimal trade on

arrival of candidates selected by the RRB. 1In this office

order of 19.4.98 the name of respondent No.3 figures at Sl.Nc

eseecONtd
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It is quite clear that respondent No.3 was an adhoc Clerk

and this appears to be in contradiction of the reply\ of the

-

official réspondents that he,Was-appointed as Junior Cleric

following a selection process. The entire controversy,

.~ theredore, appears zxie to be focussed on the minutes of the
J o

joint (informal) peet ing dated 30.8.88, as per the reply of .
the official respondents. The mintes of the joint meeting
AN - : '

held with WREU (W) and WRMS (W.KIT) state that in 1981

i

‘ 14 employees vwere selected for tle post of Clerk and thereafter -

16 emp_lqyees: were alslo promol-;ed on the bas is of prima-facie
suitability test . ,Out of i6'emplc:yees 9\have.k')ee"n revfe‘rted

x
to the :Lr parent cadre arid\”/ are piesently wor‘:cing as Clerk
aga’j_nst; thebqu:ot-a meant f’or direct recruitment. It appears
that t}ie responaent No.3 was also one of the latter category .
It also agipeai;s ;ch\a‘\t by .gi\riqg him iﬁ‘etrOSpect ixe reguiar
abpointnent,' he  is sou.gl*iii éo be made Se;nior 'to_:thé applicant.
In any case it is  clear _thai: the Qrders have be‘en issued<
reggrding regularising t‘he" service \O'f respondent No-.3 ’
tet‘fospect ively on the basis. of m—inuﬁes of a joint méet ing -
dated -30.3 .88 and rio rules ﬁave been ment ioned before us
in support even durinlg arguments . We, the'refore, find
that we are handicap}_.)eldt iri giving a ciea; verdict
:"in this case because of unclear. pleadings as a 1so
1/:‘hel re_olly and nlon-prod'uct iorlx' of ‘irnpori‘:'ant document s

. N l\ . .
like initial appointment of the applicant, . the

N

‘datg of pasding of selection ‘tesi:, if any, for promotion
% / |

{ «ee.contd.
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in the post of Junior Clerk by respondent No.3 etc. We are

e,

however Véry clear in-our mind that seniority ’*

(erphests s AAeA") (b }

. cann‘ot/[be determined on the basis of minutes of the joint

meeting held on 30.3.88 and signed on behalf of the
respondents by CWM-KCT, & copy of which is at ann.A/9. In
view of this, we are of thé considered view that the

—~

respondents have to redetermine: " the seniority of respondent

No.3, ignoring the minutes of the Joint meet inc dzted

30.3.88 (Ann.A/9) and keeping in mind the relevant rules
which are applicable in case of the applicant as well as ‘
respondent No.3. o .

-

6« . We accordingly dispos'e’ of this Oa with a direction

7

to the respoﬁdehts'to re-work out the seniority in the cadres

of Junior Clerk and Seniwor Clerk without taking into

‘consideration the decision arrived at in the jo‘int meet ing

\

‘held on 30.3.88 (ann.A/9) and strictly on the basis of rules

regarding‘ seniority, as contained in IREM Vol.I. This

"direction may be carried ou within a periocd of four months

£rom the date of\receipt of a copy of this order. There will

e no order as to costs.

K’/UQE»JL— | N

(N P NAWANT) © | (B3 RATKOTE)
MEMBER (A) . . : VICE CHAIRMAN



