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5 Mo W52 /19%4 Date of order:8.2.1%295

B .K.HNigam H

Versus

Jnion <f India % Anr. @ Respomiants

Mr. Dharmendras Ag3

3 n-:al, coinssl for the applicant
Mr.Manish Bhandar 1), s

nsel for ths res;

CORAM:

HCO'BLE 3HTI PATTANN PRAFASH, MEMBER (JUDIZTAL)

ORDER

(PEP HON'BLE SHRI EATTLN EBRAILSH, MEMER(IIDICIAL)

izant herein Shri p,.XK.MIGAM has

s

approached this Trisanzl under Sectisn 19 o€ the

The appl

, 1995 t4 seck a declararieon

u)

2dministrative Tribunal's zct

Fthe resgondents in ddeclaring withe

holding ¢f +he gratuaity znd pension is noll and void and
bz guash:zd. He has furthsr sought 2 Jirectiocn to the
respondent s ©o relesse the eniire cratulty as well ag
cfonimut ation 2f the pension to the aprlicznt alonowith

all retirz=l benefits with interezt @ 245 pe3.

£ the case arse that the
applicant was initially azpolnted as asscistant Inspector
cf Works in the Westzrn #3ilwsy wezofe £.7.1906 2nd after
complztion of 33 yesrs of service he retired as
ta on

Ascistant Enginesr (Worth) Western Pallway,

attaining the age of supsrannuatisn on 30.9.17% from the

ota. A Qisciplinsry enguiry w2z initizsted sgainst the
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applicant in thz year 1992 and 2 not

&/unnexure A=1) waa served on the agplicant. He made
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a reply to on 15.3.1%52 vides Annexwe a-3 and gave

a dztailed revly on §.8.19%3 (Annexure A-4). The
a‘pp{l icant apirsached the Aiseip vlinsry authority as well

S the appellate anthority revisving sathority to

;]

complete the discizlinary enguiry soson. Reqgieste €9
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zffzct were made hy him vide his letter dated

[t
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25.2.19%4 (Znnevur:s A=) and 20.5.10% (Annewure Ae=S5).
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g the grizvance of the applicant that vids
commiinicat ion Asted 1.7.199! (Arnevure 4<7) he was
informsd that his representst isn Aated 20.5.17%
has heen received and thst ik is pending for the

considsrat ion of 3isedplinzry suthority. Hoewever,

no Somorske answer was reeos ived from the resgpondents

+ £file £hi
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and hensz he has heen coonstrainsd &

te ~laim the aforesaid relizfse.

The respondents have contested this

(15

applization by filing s writtsn regsly €2 which the
aprlicant has nat £ilsd sny rejoinder. The stand of
ths res~3nibnt has heen that ths: record Sf the

net .
applicant th/H=cn ankblemished a3 averred by him in

has
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vidse arder A3tzd 5.4.17% 2nd thereafrer vide ordzsr

Azted 1% .%.,1934., Evzn now a dAiseiplinary procz:zding

€J

is in pragress against the applicant for major

mig=conduet . Tt has been averrzad that the respondents

applicant is not entitled o olaim any of the
\

relizfs prayed for in nis & in wiew <f £ths prorisions
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+hat ring the gendsncy of & departmertal sroceeding
neither the grabuity iz Davable to £he delingquent

employee, nor ha c¢2n dnsist for eosmuutstisn of any

part of his pension. -

4, T have heard the lzarned counsel for the
applicant as also for the respomdents and have

carefully examiied the record in grest detail.

the lezrned conassl for the

\‘h

5. The argumznt
applicant hss ecn that Juring the sendency oF the

departmental enqguairy neither crztnity, nor comnn:zt ion
of the peusiscn can be with-held by the respondemts.In

suirrt of his argarent, the learnsed ccunszl for the

applicznt has relied ugen the casc af D,mef DO VS

Unicn of India and others, 790(') SJd2a2. 214 .

As against thisz, the lzarned counsel for the
respondent® merely relizd upon the provisiens of IREM

& ..

referred t3 in their reply.

6. Thz only question o e determiaoed in

this CA is whether in view of Rule 1202 and 23u8

nf IREM fe.f..rre‘;. to in the replv 2nd now_consclids cma
and mzilway Services (Commitat lon 2f _w-r:-nss.,ni ;-,1.':-.;
under Railwvay Zervices (PznsicnidRules, 1993 which

havz 2een made effective we.eofe 2.12.1992, the
applicant is entitled to get the gratuity as well
as commitat ion of pension even though a digciplinary

proczeding for major mis-conduct is pending 2

7. " 8ince thz aforssald 1993 Pules have now
Made
}Seg /" ffec“_’, iv& "’ o . f - 3 01 2 019 L:‘3 ? it ‘/I‘:"lll’j‘- b‘& S lel
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to repraluse Pule 10 of the aforzsaid Pznsion Rules
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zeaid Commikatio

and Rule 8§ of the afo

inl

Ruleg which are to the following effaot s

"1C. PROVISIGHAL PE4AION VHERE DEPARTMENTAL CR
JUDICTAL PROCEEDINGS MAY BE FENDING

(1) (8) In racpest of a railway 3crvant referred o
in zub=rulz (2) of pale 9, the Lccounts
Officer chzll authorize the provisional
peision not 2xcceding the mavimum pension
which woald havs heen zdmiszibl: on the bhasis
of qualifying service ugkc th: date of ratire
ment of the razilway servant or if he was unde
suSpensian on the J~+ of retirerent, upto
the Jakz immediately [‘ECFFjl gZ the Jdakse on
wvhich he was placsd andzr suscension.

(») The prorisicnzl pension ghall be authori
v the Accounts OfflCcl during the geriod
commzncing £rom ths date o f retircment ubto
z2nd including the date on vhish, aftzr the
conzlasion of ﬂcﬁaxtmwnt 1 or juli-izl
proecesdings, final ordzes ame passsd by 1—h.=z
competent authority.

i Tng
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(2) HWo grataity cshall be paid to the
’ 3ervant untll the conslasion of the de ga
mentaz) or judiscial proczedings and (530 of
final crdsra thereoniprovided that where
Aepartrental procesedings have been inst ituted
under the provisions of th: Railuay Servants
Discipline and Appe=al Balssz, 1263, for
impoeing any of the lenblti~u gpenifiza in
slauses (1), (ii), (iiis) and (iv) of rule 6
of the 33id oalzs, the payment of grataity
chall he anthorised £ be paid to the rajlwa

H

servant .

(2) Payment @f osrovisiconal penzion mades under sube
ralz (1) shall be aldjusted against final retiremant benszfits
canckticned £o such railway servant upon conclasion of
such proceslinge but no reawsary shzall be made vhars thz
pensicon £inzlly sapnctioned iz lzsz than the crovisional
pension or the gension iz redaced or with-hs1ld either
permanznt ly or for 3 Specified pericd.t

we . RESTRICTION o1 COMMOTAT T CF PEMNSION

Ne railway ssrvant againit whom any dAzpartmental
cr oany judicial orocsedings ag referrsd ho in ruals 9 of
tha FLailvay Penzion Rulsg, hawve bezn instibutsd bwefors
the date of hie retirement, or th:s pensionsr azgainst
whem such proceedings are insticuted afizr the date of
his retivemznt, chall bz z2liginle tocommote a
fraction of his provisionzl pension avthorissd undar
rls 10 <f the Failvay Pension Rales or the Pensicn, as

during the pendancey of 2ach prozeedings .
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A peraszl of the afores2id provisicns wmakes
abundantly clear that diring the pendzncy of a

Aigziplinzry proczeding which nay entzil zpecifie

it
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nf rizght the gfayment of cimmikation o€ any partc o

raillwar servant eeiirving on supsramnaat ion. There

thus 2lear provizicons in the stakbukory roalze 1.2,

t

3ervice (Penzion Rulee, 1993 and mailyav Servios

I
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ot ion of Pengion)niules, 1982, the acthority relied upen

hat the applicant iz recsiving ths gproe

enci:zled o claim any of the rslizfs piraysed €20 i

n the

. /6
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e Howawer, it iz necessary to point out that the
dAisciplinary proseedings against ths applicant are

pending =sinz: the year 1992, rherefors, it iz in the

2 that a suitable Jdicection e given

Lo the regspondznts o conplate and finalise the

10, This 04, tharefore, belng withcat any merit is

< the reg

[

heraby dizmizzed with the direct icn

would cooperats and woald not zeek unnecessary adjcurnmznt

daring the condact of thz disciplinary oroeczedings.

(PATTAEY ERLVASH )
MEMBER (J)

ccpy of this ordzr. It iz made 2lears that the agplicant

o on @QQ/___\_



