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R;C.Prasad‘s/o Shri Ihakur Prasad r/o F-14, Madhuvan Colory, Tonk
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F1nance, Govt. of India, New Delhi.:
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!

Building, Statue Circle, Jaipur

1. - Uhien Of /India through the Secretary, Ministry of

3. ‘Deputy Commissioner of Income Tax, -Range-II, Jaipur, "

Department of Income Tax, NCRB, Statue Circle, Jaipur

.. Respéndents

Mr. P.P.Mathur, proxy counsel. to Mr. 'R.N.Mathur,‘ counsel for theé

applicant. .- PN

7

Mr. Geurav Jain, proxy counsel “to ‘Mr. N.K.Jain, counsel for the

respondents S
CORAM: .
" Hon'ble Mr. S.K.Agarwal, ‘Judicial Member

- Hon ble Mr.’ A PiNagrath, Administrative Member

o - CRDER

Per Hon'ble Mr. A.P.Nagrath,_Administrative\Member

This appllcatlon has been f11ed by the appllcant aga1n=t
the adverse remarka commun1cated ‘to him for the year 1993-94 vide

letter ‘dated 9.3.94 I(Ann.Al). The appllcant had submltted ‘a

representatjoh to thefChIef Commigsicner of Inccme Tax (CCIT), Jaipur
. S . part

- and whiIe disposing of the representation, the CCIT expunqed_[the

: adverse’remarks'recorded in Col. 21 of the ACR as alsc the adverse

| . N ) .
enTrJes in Col. Ne. 18(2) and 18(3), rest of the ‘adverse remerks in

§

of



© +time in .the ,servfce- carger of the applicant. -

('_\ 2
Cel. Nlo,'.. 14, ‘15, 18(1) and other rettarks in respect of Col. No. 21

were maintain€d. This decision of the CCIT has been communicated to

“the :applicant vide letter dated 619 94 (Ann. A2).- The applicant's.

prayer in this OA is that the 1mpugned commun1cat10ns Ann.Al -and
Ann. A2 may- be set-as1de and ouashed and- respondents be d1rected to
expunqe the rema1n1ng adverse remarks in the ACR for the year 1993-94

and that these remarks shall not be taken inte cons1derat1on at any

’

/
1

) 2. ~ . During -the‘year‘ under _consideration, the aspplicant was

poste .as Tax Recovery Officer ( TRO) - under administrative. control ‘of

DCIT Range-TI. He was also. locking after the recovery work of the

wards/c1rcles falllnq under the adm1n1strat1ve control of DCIT Rance—I

and DCIT Range—II and Special Range—I, Ja1pur. DCIT Range—II, as the
" reporting offlcer, has assessed _the appl1cant's performance as
"1nadequate' in Col No. 14, 15, 18:and 2l’\of the ACR. The perlod of
: performance covered is 1.4. 93 to’ 24 2. 94 Appllcant'= plea is that

'the_se"remarks_ have been comnl_cated mamly- on th_e' ground that

appl_’icant did not accept suggest:i.ons' of the reporting‘ officer to

submit an adverse report ageinst’ one oOf the Inspectors shri

- T.C. Jhan"]haria who. is stated to have anncyed the reportinq officer.

' Appllcant =ubm1ts that before maklng any adverse entry, he should have

been glven an opportunlty on the areas of weaknessee and he should -

have been asked to- explaln his conduct ‘as enjomed in the d1rect1on'=

. of the Apex Court in - the case of Kamal ‘Kant Chaudhary v. State of -

_Bihar. The applicant contends that the adverse remarks are expressly

1llegal, arb:trary and unreasonable as the reportlnq offlcer has not:

cuven even & sinale 1nstance to corroborate “such adverse entrles.

) Durlng the, entlre year, he was not 1ssued any ‘memo and nor he was

-

asked to 1mprove hJs work.. Regardma the adverse entry in Col No. 14,

-

the appllcant's plea is that ‘the same relates to Jrrecoverable amount
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of Rs 2.6 crores and as TRC he has no power to wipe off such an

‘irrecoverable amount. He has to depend on the recommendations of the

In&omé Tax foicer and after simple verifi;ation of the_facts,_he has
to only certify that.the amount is, in fact, ifrecoVerabief It has
been stated thét qne_pért of his dufies waé jﬁdicial function on which
the repofting officer had no jurisdiction, butin that area also
adverse entrieé have been made by the reporting officef. Another blea
taken by the applicant is7jthat during the year he vas having shortagé
of staff and he appriégd_fhe concefhed authority about the samé but |
his plea was not accepted. In tﬂe.remarks in»d@l. 18(1) the reporting

officer]| has édversely commudibated that TRO did not take effective

"acticn |in cases of payment of above Re. 50,000 and of attachment - of

inmpwable’properties. He has contested this remérk saying that the.
reporting officer has failed to mention even a single caée'té support ..
his contention in which no actién has beeh taken by the applicant. -
Similarly in Coi. Né. 21, it has been stated that "officer is evasive
and is not result oriented" but/the.bfficer has not given a'gingle
instaﬁce to substantiate this assesémént‘és the‘reporting offiéef. It
has n?t beeﬁ,stated speqificaliy in wﬁich.of te cases the(abplicant

was evasive and was not result oriented.

3.0 The applicant has referred to the. Govt. of India

_instructions contained in DG P&T letter No. 27/2/83-vig.II dated 21st

N

Janﬁary, 1983 wherein it has beeﬁ'prgscribed that there are only two
levels of writing reports rﬁamély' repérting foicef énd reyiew%ng
officer and no cther autﬁrfty can make entfieéyiﬁ his ACR. But in the
case of -the appdicantA the repdﬁting cfficer hes ccmrmunicated

' cther Deputy

instructions end has invited comments from. 3,

Commissioners, of his. own level, and utilised their comments for
Judging.the spplicant's performance. Thus, the applicant submits that_
thisl i€ a proof that the reporting officer is annoyed, biased and

' Q
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v'prejudiced against}him and he has'gone beyond the rﬁles and recorded '

' -adveree entries in h1s ACR " He could not have 1nv1teo comment= from

other Deputy Comm1=s1oner= and could not have teken their: -remarks in

the ACR. In view of this the appllcant contendslthat\theAadverse

*. remarks ‘deserves to be ignored in his ACR. . N

Y

4. The res pondents have f1led ‘a wr1tten reply to the OA and

' have stated that the aopl1cant while "helding the post of TRO did not

o
- < AN
act in accordance w1th the norms of his work and his work was not

found| cat1sfactory. On evaluatlon of hls work, the report1nq offlcer

hai Jede adverce remarks rlghtly. The reviewing authority revlewed

thes remarks and thereafter commun1cated the adverse remarks to the

|

."app11cant v1de letter dated 9 3.94. On appl1cant'= representat1on to’

respcndent No 2, pondent No.2- called for- the remarks of the
reporting officer and also comments of the rev1ew1ng authorlty. After
cons1der1ng all. the facts and cnrcumstances and the p01ntq ralsed by
the ap@dlcant in his representat1on,‘passed an order acceptlng his
repreeentatlon partly. Remarks given in'Col.-No. 18(2), 15(3) were
’expugned and rest were upheld. It:has'been\denied thatAthe,adverse

entries in the ACR were made with ulterior motives and any bias on the

-.part of the reporting officer. .The: respondents' content that no

1lleqa11ty hes been commltted while mak1nc entries 1n the ACR and the
'adveree remarks are based on the object1ve assessment of the report1nq
officer. There should\normally.be no-scope ‘for the Courts to interfere
in the -discretion exerc1=ed by ther: competent administrative

'author1t1es. It has been ment1oned that there 1= 3 system of reporting

l

of the work every ncnth thch pmov:des 1nd1cat1on of the qual:ty -of
work done or d1sposals made. “The appllcant,' during the year wes

adiised that hé wes not sending-the'nbnthly reports in time and that

. he'was not covering all cases in his report. His menthly DO letters

[ o ‘ .
during 1993-94 covered only 22 cases out of :51 cases of demend



AN

: 5
) ’ - i A\ . . _\ . . .,
egceeding_Rs; 50,000 and 5 cases of attachment of. immovable.property
as.aéainst 12 cases. He did not»take any action against 29 cases -of
demand exceeding Rs. 50 , 000 and 7 cases of attachment cf immcvable
property. It is the plea of the respondents that ACR is’ based on the

subjectlve assessment of the reportlno and rev1ew3ng offlcers and the

jurlsdlctlon of the Ir1bunal Ain such a notter is very l1m1ted. ACR of

w.the appllcant ha= been wrltten taklng all the factors into account by

~the report1ng offlcer and ha= been rev1wed as required under the-

procedure. The appellate authorlty ‘after taklnq 1nto account the

remarks of the reportlng offlcer_and comments of " the rev1ew1ng cfficer
has decided to expunge certain remarks whilebneintaining the rest.

_ Re Gting the contention‘of the applicant that thelreporting officer

‘was prejudiced for various reasons,.one amongst . them was that the

.reporting officer was expecting the applicant to give' adverse report

of shri T;C.Jhagharia,.the respondents have stated that TRO had been"

‘agked in December,'l993 to obtain and forward fortnightly performance

reports of the work of not only Shri Jhanjharia, but that he-was also.

asked ‘to. send report'of the performance in respect cf Shri Birdhi

: ?hand, Superv1aor in the off1ce of TPO The TRO had to =end report=

about the performance and punctual1ty of Shrl Berhl Chand and
performance report in respect of Shr1 Jhanjharla, but - these were -not
\

sent. ‘and thus, . the aprﬂ1cant v101ated the orders ‘of higher

authorities: The,respondentsnhave stated that théir action was .correct

and in accordance with law and has takenpinto account such disregard

of the orders of the supsrior officer.

. 5. f ‘In' this casez the respondents had been direéted to

.produce the recorde relat1ng to ACR of the appllcant for the year

1993—94 and the same has been made avallable to us and has been seen

in detall




B

"6, WeAhave heard the 1earneq:counsel for the parties and

“perused 'the written submissions - on either side and the detailed

.

.. documents annexed alongwith written statements. .

N

7. ' The " learned 60unsel for Qhe»-appliCant cited follewing

coses, (1996) 8 SCC 762, State Bank Of India v. Kashinath Kher: 1996

' (5)'SCCl103[,Sukhdee v. Commissioner Amaravat i ﬁivision;ﬁ(1996) 2 8CC

~

363, .UP Jal Nigam _-v.. Prabhat Chandra Jain; (1996) 10 SCC 369,

M.A.Rajsekhor v. State ‘of Karnataka; (1993) 25 ATC 125 (CAT-Lucknow

Bench); .Keshava Datta v. Director,. Industrial Toxicelogy 'Researcn

Centre, Lucknow and ors.: (1994) 26 ATC 418 (CAT-Chandicarh), S.C.Jain

/

. State of Punjsb .and Anr.,_ (19995 1 SCC 529, State of Guirat and

Anr. v. Suryakant Chunllal Shah; (1988) 6 ATC 18, S.R.Julka v. Union

.of Ind1a.and ore.; (1994) 27 ATC 578y State of M.P. and ors. v. Vishnu

[N

Dutta (VS). Dubey and ors. and ‘conteded that it_nas been held in these

dicisions that the purpose of. ACR is tc .help the | individual to

~ recognise the . areas -of de%icighay‘ and mske efforts to overcome his

disabilities. The remarks in the ACR have direct bearing ©n the growth

of gFé career of an individual and these are required to be recorded

with great care. and withoﬁt any prejudice. Instead of giving vague and

general - remarks,. the reporting cfficer wnile making adverse entries
must’ indicate specifié instances where the officer reported upon, in

the assesementfof the reportinq officer, has been found wantinq. The .

:.learned counsel for the appllcant had taken a plea that at no etaqe
, during the year the applicant waq warned about deficiency in hJs
‘performance and'suddenly adverse entries have been accorded in his
.ACR. Thus, he contended that it was agalnqt the prmc1p1eq enuncited
.Aby Hon'ble the Supreme Court and also in 2 number of judqment= by the
'Central Admlnlstratlve- Itlbunalq - The learned counsel also took

‘exception to the action of the repérting'officer in obtaining remarks

-

.f?emz3 other Deputy Commissioners, in view of the provisions of the



rules whleh—proviae:that entries in the Confidential_Reports be made f

by, the reporting officer 'and- ‘the reViewing officer and other .

1

authorltles are not perm1tted to meke entries 1n the ACRs. The learned

.counsel also stated that on representatlon made by the spplicant

i

_of ‘his

‘

agalnst the’adverse remarks, the appellate authorlty\has only q:ven a
crypt1c reply' w1thout glv1nc reasons .o comments on the remarksr
spec1f1cally ra1sed by the appl1cant Jn hls representatlon. The
representatlon has been dlspo ed of by nerely stat:nc that CCIT has
held that there is- no reason to expunge the adverse remarks relatlng

to”h1s~ rformance .as recorded in-Col. 14, 15, 18(1)‘and_21 of the

‘.ACR.;The learned counsel contended that this wes a mechanical disposal

.epresentation'wjthout‘pmoper examination‘and‘application of
mind. . S S ~. U
. - C S e .
8. The learned counsel for the respondents argued -that

there was no.-illegality or infirmity in making adverse entries and
these have epeen based on the applicant's_ pertormance, relating to

speciﬁio tasks which\he was. expected to perform. He has. been found

L . \‘ .
-lackinqain specific areas‘which have -been nentioned in the\adverse,

+

entries. On the plea of the. appl1cant that dur1ng the year he was not

>g1ven any warn:no or cautlon, the 1earned counsel- stated that there. is

a eystem of gettlng perlodlcal performance . report and that itself

1ndlcates the quality of performance of the officer. He also referred_

to the communlcatlon from the report:ng offlcer to the applicant

., saying that he.was;not submlttlng,reports in t1me. The learned counsel'

asserted that there was no b1as on the part of the reporting off1cer

and also mentioned that the appllcant has not 1mpleaded any offlcer by

’

A_namelagalnst whom malaf:de is alleged.

9. | . . We have stud1ed in detall~the file relatlng to ACR of

the year 1993~ o4, We f1nd that the representatlon of the appllcant has .

.ﬁ : N : ,<ﬂl/: . C N
- . | L IR
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been dealt with extenslvely and every issue ralsed by him has . been

comment ed upon. The dlsc1p11nary authorlty i.e.. CCIT obtained remarks

from the report1nq off1cer and also comments -of the reviewing offlcer.
These are avallable on’ record We flnd that ,every plea raised by the .

appl:cant has been covered with detailed reponse. ‘Bssed on the

_naterlal brought before the CCIT, 'he has observed in hJs order that.

the ap¥ﬂ1cant has fa1led miserably. to achJeve the tarcets set cut by

7 the CIT for- the year 1993—94 He. has also observed that in respect of

demands not recover/cﬁze, the calculat1one made by the appl:cant are

| -

‘not in a cordance wuth prevalllng 1nstructlons. Wh1le expunglng~the

remarks in Col. 18(2) and 18(3) and a portion of Col..2l, the CCIT
| 18(3) ¢ of Col. '

'specifically"cbmwented that these are not bassed on any substantive

A3

evidence and these ‘are ‘expunged. fWe ‘are satisfied that the.

representation of the applicant has been dealt with extensively

_ ' covering 511 the~issues.in detail and the ap@ﬂidant should not'have

any grievance on that score.:, : : : . -

10. = We also.do not find-anything'illecal or frrecular on the

.part of the reportlnc offlcer in 1nv1t1ng ccmments on the working of

the appl1cant from the other DCITs', for whose ranges also the

applicent was funct10n1na as ‘the TRO. Th1s,'1n fact, would only prove

. that’the reportlng off1cer did not conflne the ACR purely on his own -
' subject1ve assessment, but also took‘1nto'account=the assessment made

iby the offlcers of h1s own rank about the working of the appl:cant.
1 Thls also is 1ndlcat1ve of the unblased approach adopted by the

reportlng off1cer The rules, of course, do not .permit that more than

-~

- one offlcer nill_make entrles in the ACR a8 the report1ng off1cer_and4

in this case the entries:have"actually‘been made only by one reporting

‘officer and thus, there has been no infringement of the tmocedural

v
/
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‘Now coming to ‘the. next ground. thet at no stage during

the year under review, the applicant wes cautioned about slackness in

his working or his _attent.ion was ever drawn as to the.areas where his’

performance was found wenting and he ‘had been asked to improve or his

explanation was ever:called. We do not find substance in this ples of

?

the "applicant. ' In respense to this plea of the applicant, the

.. reporting officer has merely stoted that the applicant was advised in

writing 'that ‘he was not sendincj the x‘mnthlyb 0. ietters reporting the

proaress ‘of varlféf‘é» terms of work relatmg to hls charqe. From the

P

f1le relatmg to the ACR in oueqtlon, whlch has been placed before us

for perusal, we f:md that the rev‘lewlnq offlcer i. e. the CIT has

'refuted fthls ground taken by the appllcant 1n ;.hls. appeal to the CCIT

i

‘against the adveree remarks, by etatlnq that in every monthly D. O _

wrltten to 'IRO, the reportlng offlcer appeare to have remlnded to send’

monthly reportc-'. 1n all caeee of demands above Rs. 50, OOO/—- as also -
, . de :
attachment of 1mmovab1e propert1es,. CIT' contentlon/ that officer

concerned was -beina watched and there was. no necessity for callmq for

- separate explanatlon in as much as the offlcer was being apprleed-

regula'*ly in this regard.

12. In State Bank of Indla v. Kashi Nath Kher, (_1996) _8-SCC

-762, Hon' ble the Supreme Court observed as under e

o \"The object of wr1t1ng the confldentlal report is two
o 'ffold i.e. to cjlve opportumt-y to the offlcer to remove
def1c1enc1eq, and to 1nculcate dl=c1p1:me. Secondly, it
‘seekc to serve 1mprovement of qual:ty and excellence and
eff1c1ency of pUbllC serv1ce. .The officer should =how_
‘objectlvely, Jmpartlalzty and fa1r assessment w1thout:_
-' any prejudices wha;tsoever with the ‘highest sense  of

- reepon=1b111ty alone to :inculcate dev‘otion teo duty,

honest-—.-.-y and 1ntegr1ty to 1mprove excellence of the



| : 10 = _
i individual Vofficer. Lest the (officers get 'Gemoralised
‘which would gg‘ deleterious to the efficacy and

efficiency of public service(’ﬁhef should be ijtten by

a superior officer of high rank.”

~

-13. - In Sukhdeo v. Commissioner Amsravati Division, (1996) .5

SCC 103, the follwing law is laid down:-

"The - ¢ontrolling officer. before writing adverse remarks
‘would give- pribr _sufficient opportunity in writing by
fg;forming h}m .of the deficiency' he noticed for
impfovemenﬁ. In‘séﬁte of the opportunity giﬁen if the
officer/emplcyee'dées.not imbrove then it would be an
cbvious. fact -and weuld form material‘basis in support of
the édverse remarks. Tt should aléo be mentjoned that he
was givén pricr opbortunjty in writing for  improvement
and yet was not avéiied pf so that it would form part of

the record”.

14.- " In U.P. Jal Nigam v. Prabhat Chandra Jain, (1996) 2 SCC

-

_363 tﬁ%ir Lordships held that fer down gréding'the ACR, the agthority

"has to record reasons and inform the-applicant in the form of advice.

15, In M.A.Rajasekhar -v. State of Karnataka, (1996) 10 SCC

.369 their Lordship stated that the superior .authority is cbliged tc

guide the subordinate by pointing out his deficiencies and since this
exercise has not bé done, the s5id adverse remark was étated te be not

consistent with law.

We have 4quoted these observations/diréétions of the
Hon'ble the Supreme Court as found in 1993 (3) SLJ 227 (CAT) in the

case of Kishan Lal Manhas v. Union of India and ors.

-

L 9 :
T i .

e
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160 Thus, the law ie v@]l settled that if during the year

for which ACR is wrltten, the superlor offlcer is obllged to guide the

done thenithe adveree remarks are“not sustainable'in law. In the caee'

before us, it is admltted by the reepondentq that durlng the year no

-

‘ such exercise was undertaken and on no occa51on any explanatlon of the

appllcant was called, but ‘then in reepondents ‘view this aspect had

PO

been taken care of when the reportlng off1cer was monltorlnc the

Rl

'worklng fidﬁ?appllcant throuqh monthly D Os and when the reporting

"offlcer adv:sed the apmﬂlcant on OCCBSIOHS that the mohthl? reports

were not been sent by h1m reoularly and tlmely.‘ Zhis, in our

.con51dered v1ew, does not mean that the report:ng offlcer actually

" advised the appllcant about the areas where his performance was found

Jnadequate. There is nothing on record to show that prior to naklno

these adverse entrlec, the appllcant was asked- to explain about any

‘def1c1enc1es/shortfall 1n “his performance. It is only at the time of
writing ‘his performance appraleal report for the year 1993—94,‘the

*reportlnq ofcher had nede-entrles aqalnst-some of the ltems whlch are

‘/
in- the nature of adverse remarks. Reportlng offlcer'e assessmwent - of

the apmﬂlcant ha< aleo been endorsed by the rev1ew1ng offlcer. on
'appeal, the CCIT hae expunqed remarke against. 1tem 18(2), 18(3) and

-partly agalnst 1tem No. 21, whlle retalnlng other adverse remarks. In

view of the law establ1=hed by pronouncemente of the Apex Court in a

- catena-of ceses,.the ‘adverse remarks in the instant:- case, are not

gustainable and same deserve te be ignered..

17.7 . 1In the light of discussions aforementioned, we direct

the respondente to'treat the entries recorded'in Column Nos, 14, 15,
18( ) ‘and 21 of the ACR of the appllcant for the year 1993-94 as

nonest. The respondents are dlrected to expunge these remarks and not

-subordlnate.by.p01nt1ngrout his deflcnenc1es and if that has not been .

o



(A.P.NAGRATH)

’

12 o .
to treat them as adverse against the applicant for any purpose. In the

facts and circumstances of the case, there is no crder as to costs.

Ny g O
(S.K.AGARWAL) -
Adm. Member

. < Judl.Member .



