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IN FE -CENTRAL 'A~MUJISTRATIVE TRIBUNAL, .. JAIPUR BENCH, JAIPUR 

1 ·.Date of order: ~ / '?:"'{~I 

oA· No.523/1994 

R~C.Prasad. s/o Shri Thakur Prasad r/o F-14, Madhuvqn Colony, · Tonk 

Phatak,·jaipur, presently posted as Tax Recovery Officer, Departroent 

of Incow'e Tax, Jaipur 

. 1. 

. 2. 

3. 

•• Applicant , 

Versus 

Union 
./' 

of 1 India through the Secretary, Ministry of 

Finance, Govt. of India, New Delhi.~ 

·chief Commissioner of Income ·Tax, ·New Central Revenue 

Building,· Statue. Circle, ·Ja.ipur 

_Deputy Coriilnissioner of Income Tax, Range-II, Jaipur, · 

Department of Income Tax, KCRB, Statue Circle,. Jaipur 

• ~ Resp6nderits 

Mr. P~P.Mathur, proxy counsel to Mr. R.N.Mathurr counsel .for the 

applicant. 

Mr. - Gaurav Jain, proxy counsel to Mr. N.K.Jain, · coun~el for the 

responden~s 

CORAMi 

Hon'ble Mr.S.K.AgarWcil,:Judicial Member 

Hon'ble Mr.· ~.P:Nagrath, Administrative Member 

·ORDER 

Per Hon'ble Mr. A.P.Nagrath, Administrative Member 

'J;'his application has~ .been filed by the. applicant against 

the adverse remarks· communicated to him· for. the year 1993-94 vide 

letter ·aated 9.3.94 (Ann.Al). The. applicant had submitted ' a 

repre~eritaUoh to the :chief Corr.rri~sioner of Inccroe. Tax (ccIT), Jaipur 
' · . . ·part of 

an/ while dispo~ing of~ t~e. representation, the CCIT _expunged Lthe ' 

aa/erse. rewa:r;-ks recordeo 1n Col. 21 of the ACR a.s also .the advers_e 

~n,dee in Col. Ne. 18(2) and J8(3), rest of the ·adverse remarks in 
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CoL Nb:. 14, 15, 18(1) ·and other rerr.arks in respect of Col. No. 21 
. . 

were maintained. 'Ihi's decision of the CCIT has been communicated to 

·the 'applicant v.ide letter dated 6~9.94 (Ann.A4J. ~ The applkant' s 
,.-·· 

prayer. in this GA is that the impugned communicat~ons Ann.Al and 

Ann.A2 rray be set-aside -arid quashed and· respondents be _directed to 

expunge the remaining adverse remarks in the ACR for the year 1993-94 ,. - ... . 
I. 

and t~at these rema.rks shall not be taken into consideration at any 

· time in the service car-t::'er of the applicant. · . .-

I 

2. During· the -year· under consideration, the- applicant WcH3 

poste .as Tax Recovery Officer ('IRO) ·under administrative, control of 

DCIT Range-:-I_I. He was also- locking ·after the recovery work of the 

wards(circ.les falling under the admir:iistr:ative control of DCIT Range-I 

and DCIT Range-II and Special Range-I, Jaipur. 'rX:::IT Range-II, ae the 

reporting - officer, · ·has assessed _the applicant's performance as 

'inadequ_ate' in Col. No~ _14_, 15_, l81ana 21;--of the ACR. 'Ihe pertod of 

performance covered _is ·1.4.93 to· 24.2.94 • .Applicant's plea is that 

- these -remarks have QE?en comrm.:micat;ea · mainly on the_ ground that 

applficant did not accept e\lggestions of the. reporting officer to 

subroit an adverse report against one bf the Inspectors Shri 
' . 

l - . -

T.C.Jhanjharia who - is state'd to have annoyed the reporting officer. 

App~icar;it submits tha.t before making any adverse entry, he should have 

been gjven ai:i opportunity- on "the -areas· of weaknesses and he should 
' I 

have beeri asked t_o ·explain his c_onduct ·as enjoined in -the directions 

of the Apex Court in ·the case of Kamal . Kant Chaudhary v. State of 
/" 

Bihar. 'Ihe appH, cant cont ends that the advers~ remarks are express] y 

illegal I arbftrary and_,Unreasonabl~ as the r~:porting Officer hap hot• 

given even .a single instance to corroborate -such adverse entries • 
. , 

Duting the. entire year, he was ·not issued any ·memo arid nor he was . I . . -
a.sfed ~o. improve his· ~ork._· Re~ar~ing, the _aa~erse e~try "in co~. ~o: _ 14, 

the applicant's plea is that the same relates to 1rrecoverable amount 

i ' 
I 
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of Rs 2. 6 crores ana as TRO he has no power to :wipe off such an 

·irrecoverable arriount. He has to aepefld on the recomroenaations of the 

Income Tax Officer and after sirople verification of the facts~. he has 

the reporting officer had no ·jurisdiction, qpt \·in that area also 

adverse entries have been made by the reporting officer. Another plea 

taken by the applicant is;-~;that during the year he was having shortage 

of staff and he appri sea the concerned authority about the same but 

his plea was not accepted. In the retrerks in· Col. 18(1) the reporting 

officer' .has adversely COillIPUrifrated that 'IRO did not take effective 

· acticn in cases of payment of above Rs. 50,000 and of attachment of 

iIDID<?vable· properties. He has contested this remark saying that the. 

report i'ng .officer has faile~ to mention even a single case to support ~-­

his contention in which no action has been taken by the applicant. 

Similarly in Col. No. 21, it has been stated that "of.ficer is evasive 

and is not result oriented" but the -officer has not given a single 
r I · I , 

instance to substantiate this assessment .as the reporting of~iCer. It 

has not beeri .stated specifically in which of te cases the applicant 
I . 

was evasive and was not result oriented. 

'3 • The applicant has· referred to the . Govt. of India 

. instructions contained· in DG P&T letter No. 2.7/2/83-vig.II dated 21st 

' . 

~ January, 1983 wherein it has ~en pr~scribed that there are only two 

levels of writing ·reports namely reporting officer and reviewing 

officer and no ot~er authrity can make entries 1in his ACR. But in the 

cae:e of ··the applicant the repor.ting offi~er has comrunicated 

instructions and ha_.s invited comments froro .. 3\. other Deputy 

CoI11missioners, of his own level, ana utilised. their comments for I.. . . . 
judging. the applicant's performance. 'Ihus, the applicant. submits that_ 

this/ is a proof that the reporting officer ls annoyed, biased ancl 

I 
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. prejudiced 'against .. him ana he has . gone beyond the rules ana ,record~d 
I - - . • .• • - I.· . - . I / 

· _adverse· entri.es in his ACR. He coi;ild not have invi tea cororoents froro 

other Deputy -ColI'missioners ana could not have ta.ken their· remarks in 

the :ACR. In view' of this the appl,icant contends_ that\ the adverse 

' remarks 'deserves to be ignored in his ACR. 

'· 
4. The respondents have filed -a written reply to the OA and 

have stated that thE? 9pplic~nt while 'holding the post of 'IRO did not 
. - , . . L : . . . "'-

act frr accordance with the norros of his work and his .work was not 

foon(ll sot.'.sfactory. -.an. evol~fion. of his\<0rl<'. t.he repor~ing of~icer 
has r·ae adve~se remarks rightly~ The reviewing author~ ty reviewed 

thes I remarks arid thereafter cororounic~ted the _adverse remarks to the 

applica_nt viqe letter 9ated 9.3-.94. On_ appli~arit'E'. represent.atibn to 
/ 

respcndent No.2, respondent No.2 called for the remarks of the 

reporting officer and also comments of the reviewing authority. After 

con~idering all the fact~,ahd circumstances arid the points raised by 

the applicant in his r_E'.presentation, ,passed an or.der accepting his 
~ 

representation partly. _Feroarks given in ·cql. No. 18(2), 18(3) were 

. expQgned and· rest were· upheld. It' has· been denied that the. adverse 
~ . . . . ~ . 

entries in the ACR w~re Wade wit.h ulterior .rootfoes and any bias o-n the 

.part 0f the reporting officer. The, respondents ~ontent that no 

illegality has been. committed while making entries in the ~CR and the 

adveri::'e remarks are based on th~ objecti~e aseessment of the reporting 

officer. There ~hould,norroally .be no· scope.for the Courts to interfere 

in the . discretion. exercised by. the . competent apmi_nistr'at~ve 

·authorities. It has been roentioned. that there is a system of reporting . 

of the work every roonth whkh. provides indicatfon of the qualjty -of 
. ~ 

wo~k done or disposals mac;Je. 'The applicant, . ·during 'the year was 

aa~is~. that he was not sendi~g ·the m6nthiy reports in tiro~ ana that 

he! ~s not ~overing all cases. in his rep0rt. His monthly 00 letters 
I 

atjring 19.93-:94 covered only 22 cases out of ~s1 cases cf ·aemand 
I 
L ,. 

I . 
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exceeding Rs~ 50,000 and 5 cases of attachmenf of immovable. property 
. - I , . -

I 

as agc;dnst 12 cases. He did not take any act ion against . 29 cases ·of 

demand exceedjng Rs. SQ;OOO and- 7 cases of attachment cf. immovable 

property.' It . j s the plea of the respondents that. A~R is .based on the 

suqjecUve asSE?SSITlent of the reporting and revi~~dng officers arid the 

jur:isdic.tion of the Tribunal in such a· matter· is very limited. ACR of 
1 . . . 

the/ ap~iicant hae been written taking all the factors into account by 

- the repcrting officer and hae been reviwed as required under the­
.; .-k~ ~· 

... ;. .... ' 

procedure. The. -appellate· aut.hor.:i ty ·after taking into account the 

.re.rrks of· the reporting office.r. and comoonts of.the reviewing cfficer 

has decid_ed ·to expunge certain remarks while maintaining. the rest. 

R+Jting t.~e conte.:ition. of t~e applicant that the reporting officer 

wa's prejud.iced for var:ious reasons, .one amongst . them was ~hat the 

. reporting of ffcer was expecting the applicant to g:i ve' adverse report 

of Shd T.C.Jh~har:ia·,. the respondents have stated that TRO had been· 
/ ' 

;asked in December, '1993 t<;:' obtain and forward fortnightly performance 
. , . -. -
r~ports of the work of not "only Shri Jhanjharia, but that he ·was a~ so. 

a eked to. send repcirt 1
. of the. performance .. in respect of Shd Birah,i 

CJ:iana1 ·supervisor in the office of TBO. The TRO had to send :r;-eports ·r . . . . 
9bout the performance ~n? . pun~tuality of Shd Bfrdhi Chana and 

performance report in respecf of shri Jhanjharia, but -these were . not 

,sent and thus~~ the applicant · violateq the orders of higher 

authorities: The. respondents.have stated. that t;heir actjon wa~ .correct 

and in a_ccordance with law and has taken into account ·such disregard 

of the .orders of the superior officer~ 

' 5. In this case the. r::espondents had been direCted to 

1.proauce the reccras relating to ACR of the applicant for the year 
I 

1993-94 and the same has been made available-to us and has been seen 

in .deta'il. 

i /. 
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6. We have heard the learned. counsel for the parties and 

·'perused the writt~n submissions· on either side and the detailea 

.. docuroerits annexed a~ongwith written statements. 

\,. ' 7. The' learned coun.sel for th~ app+icant cited following 

cases, ( 1996) 8 sec 762 I State Bank of India v. Kashinath Kher;. 1996 . , 

(5) sec 103,· .Sukhdeo Y. ·commissioner Ama~ayati Division; (1996) 2 sec 

363, .UP Jal Nigam v. Prabhat ·cfi~mara Jain; (1996) ·-10 sec 369, 

M.A.Rajsekhar v •. stft: of Karnataka; (1993) ~5 A'IC 125 (CAT-Lucknow 

Bench) . Keshava Datta v. Dfrector, , Industrial Toxicology · Research 

Cen~re, Lucknow and ors.; (1~94) 26 Aiie 418 (CAT~Chandigarh), S~C.Jain 

v. State of Punjab .ana ),nr.; (1999) 1 sec 529, State of Gujrat and . I . . I . - . . . . . . . 

Anr~ v. Suryakant .Chunilal.. Shah; (1988) 6 A'IC 18, S.R.Julka v. Union 

. of ~ndi~ 'and ors~~· (1994) 27 A'IC 578.,, State of M.P. and ors. v. Vishnu. 

Dutta (VS)Du~y and_ ors. and'conteded that it has been held iri these 

dicisions that the purpase of. ACR is tc help the . indi;vidual to 

recognise the . areas -of de~1l:tfi~n~Y:,~ and make efforts to overcome his 

dis_abilities~ 'Ihe remarks in ,the ACR have direct bearing .~ii the growth 

of tb& care~r of an individual and these are required to be recorded 
11 . . , . . . ' . 

_, with ·great ca~e and without any prejudice. instead of giy.ing· vague ana 

general· remarks, the· reporting officer while making adverse entries 
. - . . . ... . ' ' 

. ' I • ·• ' 

must· indicafe speci fie in.st_ances where the officer reported upon, in 
. . . , - I 

the assessment·:· of the reporting officer, has been found wanting. The . 

learned counsel for the applicant had taken .a plea that ~t no stage 
. . 

ouring the ·year . the applicant .was warned about deficiency in_ his 

performance ana ·suddenly adverse entries h?i.ve been accorded in his 

ACR. 'Ihus, he contended that it was against the principles enuncited 

: by, Hon 1 ble the Supreme Cour.t and also in a number of judgments by the 
I 

· Central Administrative· Tribunal._. : The · 1earned ·counsel also took 

·~Jception to the-acti~n of the reporting officer in obta_inirtg rema, rks - I . . 
. from 3 other Deputy Commissioners, in view of . the provisions o_f the 

. I 
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rul~s wh~ch ·provide- that entries in- the Confidential Reports be made 
' . 

by .. the re96rting· officer and· the reviewing ct:ficer and other 
. -

authorities are not ~rinitted to make entries in the.ACRs. The.learned 

. counsel also . stated that _on represent~tion ·made by t_he applicant 

against the adverse remarks, the appellate authority:has only given a 

- cryptic reply without . giving reasons . or corrrments · on the remarke ·. 

specifically ·r?ised by the applicant. in his_ representation. The 

repres.entation has been disposed of by merely stating that ·ccrT h~s 
. . _> - . 

held that there ~s- no reason to expunge the adverse remarks relating " I . I . . . . , - . 

to ~his rforroance .as recorded in. Col. J.4, 15, 18(1). and ·21 of the 
~ . ' . . 

learned counsel contended that this. was a mech~n:i.cal disposal 
. I . , . .. . 

of ·his epresentation without pro{)er examination and· application of 

IT'ind. 

. - I 

q 8.. The learned counsel for the respondent~ araued ·that 

there was no. illegality. or infirmity in making adverse entries and 

these have peen ba:sed _ on the applicant' e. p?rforIP.ance. relating to 

specific tasks which, he was expected to perform. He has. l)een ·found 
"-... 

·lacking/iin ~peci_fic cireas · wl?ich have · beeri mentioned in the,adverse. 
,I--' . • . . . . . • 

- entries. On the plea of the applicant that during the year he was not 
~ 

\. 

. . 

given any warning or caution, the J.earn_ed counsel stated that there. is 

a system of getting periodical performance. report and that Hself 
' . ".. ' 

indicates the.quality of perforIPC?rice of the.officer. He also referred 

to the ·communication frpm th_e· rep0r~jng of:ficer to the appl~cant 

saying that he.waenot submitting reports in tiwe. The Jea::-ned counsel 

asserted that there was no bias on the par~ of the reporting officer 

and 9lso mentioned that the ·applicant has not irtip;Leadecf any officer by 

. ~/"gainst 
' ' 

whom roalafide:_ is alleged. 

9. We have stud~ed in detail ,the file relating to ACR of 

the year 1993-94~ We find. that ~he representation cf .the applicant has 

. f 
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been dealt with extensively ana every iesue raised by him has. been 
" 

coIT11Pented upon. 'Ihe disciplinary. authority i.e •. CCIT .. obtained remarks 

from the reporting offi,cer and als0 corrnrients, of the reviewing otficer. 
' -

'Ihese · are available on· record. · We fi rid that • every pl ~a ra :i sed by the . 

appl:icant ~as been coverea wi~h, detailed reponse~ Based on tne 

material. brought before thi? CCIT., ·he has observed. in h:is order that_ 

the.· ap~J ibant hc\s :ai1ea miserably, to achi~ve the tar~ets set cut by 
' . . -

the CIT for the year'.1993-94. He has also·sibserveo that in rei:ipect of 
t. 

demands not recmrey;~e; the calculations made by the applicant are 
' _r-·1' _- - • . 

n6t . in ·rcoraake. )<i th prevailing instructions. iihue : expun<jl ng . the 

remarks in Col. 18( 2) ana 18( 3) and a portion of Col. . 21, t.he CCIT 

iJ specific~lly· c'cml'ented that these are ·not baSed 6n arry substantive 
' 

evidence and these ·are expunged. We are satisfied that the. 

representation of the applicant has been. dealt with extensively 

· cove.ring all the· issues. in aetaii and the appJ icant should ·not have 

any grievance -ori that score.': 

10. We also do not find anyth]ng "illegal. or irre<)U}ar on tpe 

part of the reporting cfficer in invibng cowroents on the working of_ 
. 7)' 

'-" - : 
the appliG'ant from the other OCITs' , for whose ranges also the· 

applicant was functioniQg as -the TRO. 'Ihis, in fact, would only prove 

that- tr,te reporting· officer did not_ co~ft:r:ie the ACR purely on hjs own 

subjective assessm~nt.1 but also to~k in~o account- the asses.sment made 

·by the officers of his own rank about -t'he working of the applicant. 
~ . ~- . . . . 

Thi~ /also , ii§ indicative of the .unbiased· approach adopted by the 

reporting.officer. 'Ihe rules,·of course, d9 not.permit.that more than 

-one officer wi;I.l wake ~ntries in the ACR ·as th~ reporting office:i: and· 

in this case the entries have actually been made only by one reporting · / 

officer an© thus, there has been no infringement of the pr0cedural 
'\ 

. norms 

.. ·<Jv 
•. 

' i I 
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11 •• Now coming to the next ground that at no stage during 

the year under review, the applicant was. cautioned about slacknees in 

his working or hl s attention was· ever' drawn as to the: areas where his · 

perfo,rmance was found wanting_ and he had been asked 'to imprcve or his 

explanation :was ever: called~· we do iiot find substance in thi's plea_ of 
( ' I ' 

_th~. 'appl/ci;int. Ir:i response to th:ls plea 

reporting officer has merely stated that the 

of the applicant, the 

appl-icant was advjsed in 

wr~ting that he was· _not sending the ironthly D.O. ietter~ reporting the 

progress ; of va9i~~~ terms of work relating to his charge. From tbe 

file rel1ting .... to the ACR in guestton, .which has been placed before us 
I 

for perusal, we find that the r'ev1''ewJ:fi'~ officer i.e. the CIT has 

,, refuted /this ground taken .by_ th~ applicant in ;his. appeal to the. CCIT 
. I 

'agai'nst the adverse remarks, ,by stating that in. every. !f!Onthly· n.o. 

writ;ten to 'IRO, the reporting officer appears to have reminded to senp. 
. ·. 

IPOnthly reports in all cases o_f demands abbve Rs. 50,000/- as also 
·i's . 

~ttacI:tIBent ~f immovable properties.· CI'.J'' s content ion/ that . officer 

concerned was -bein<? wat~hed and there was.no nec~ssity for calling for 

a ser:iqrate explanation· in as much qS the officer was being apprised . 

regu12~1y· in this regard. 

12. . · In Stafe Bank of India · v. Kashi Nath Kher, ( 1996) 8 SCC 

-762, Hon'ble the Supreme Court observed as .under :-

... 
( 

' '. 

"The object of· writing the confidential report is two 

(fold i.e. to give opportunity to .the offker to remove 

deficienci.es; ~nd ·to' inculca:e .discipline. Sec6n~ny, it 

seeks to serve improvement of quality and excellence and . . . 

efficiency of public service. -The officer should show_ 
~ . 

objectively, ·impartiaDty and fair ·assessment without 

any prejudi~es whatsoever with the highest sense· of 

· .responeibili ty alone .· to inculcate dev·ot_ion to "duty,, 

honest4y and ~ntegrity to improve excellence of the 
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iridividual officer. Lest the officers get demoralised 
l 

·which wouid be deleterious to the efficacy_ and 
) 

efficiency of public service,. they sh0uld be wrHten by 

a superior officer of high rank." 

In Sukhdeo Vo CoIDmissioner Amaravati Division, (1996) 5 

sec 103, the follwing law is laid down:-

14. 

'"Ih~ controlling officer. before writing adverse remarks 

would give prior. sufficient opportunity in writing by 

_Jjiforming him of the deficiency· he noticed for 

iroproverren~. In spite of the opportunity given if the 

officer/employee does not improve then it would be an 

obvious fact· and would form mciteriol basis in support of 

the adverse remarks. It should also be mentioned that he 

was given prier opportunity in writing fpr. improvement 

and yet was not availed of so that it would form part of 

the record". 

In U.P. Jal· Nigani v. Prabhat Chandra Jain,. (1996) 2 SCC 

363 t~ir Lordships held that fer down grading the ACR, the authority 

-
has to record reasons and inform the· applicant in the·forw of. advice. 

15 • In M.A.Rajaeoekhar -v.. State of Karnataka, (1996) 10 SCC 

. 369 theil;· LordsMp stated that the superior -authority is obliged to 
I 

guide the.subordinate by pointing out his def1ciencies and since this 

exercise has not be done, the said adverse remark was stated to be not 

consistent with ~aw. 

- .... 

. I 
Ho/'ble the supreme court as fouria in ~;93 (.3) SLJ 227 (CAT) in the 

case of Kishan Lal Manhas v. Union of India and·ors. 

We have quot ea these ob~ervatjons/directions of the 
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. 16. 'Ihus, the ~aw is well settled that if· auring the. year 

for which ACR is.wr-itten, the superior officer is obliged to guide the 
I . 

· subordinate by· pointing .out his defi~j~ncies ·a.nd if that has not been , 

· done then" the .. adverse rewarks are' not sustainable in law. In the case 

. (' 

•" 

. ' . . 
before ·us, it is admitt~d by the reecpondents that during the year no · 

such exercise was undertaken .and on no occa.sion any explanation of the . . -

applicant was cal1ea,· but then in· reepondents' view this aspect had 
' ... 

been taken ·car~ of ·whe_n the reporting offic_er was monitoring the 

. ..,rking ·1f ~~:pplicant throug\I monthly• D.Os. ahd when the reportjng 

·officer idvised the applicant I 0~ occasions. t~at the. monthly reports 

were not been sent by him. regularly and. timely.· 'Ihis, in our 
' 

considered view,·· does not mean that the reporting officer pctually 
~ " 

·advised the applicant about the areas Where his _performance waf found 

inadeguat~. 'There is nothing on record -to show th~t prior to making 

these adverse entries I the applicant waS asked . to' eXp~~.in about any 
' . . 

'deficiencies/shortfalls· in-his performance. It ,is only. at the - time .of 
' ' 

wr~ting. his pe;r:forrrance appraisal report for the year ·1993-94,. the 

· repor!ii.ng of~ker had made entrie~. against some _of the items which ·are 

~ in the -nature of adverse- remarks~ Reporting officer's assessrrent· qf 

-the applicant has also been endorsed by the ·review~ng, offic?_r. On 

·appeal,. tl}e CCIT has expunged r:-emarks against. it~m 18(2)', 18(3) and 

Partly against item No. 21, while retaining other adverse remarks. In 

vi~w of th~· 1aw established· by pronouncements of the Apex Court in a 

catena · of cases, the adverse remarks in the .instant case, are not 

sustainable and e:ame dese~ve to be ign0red~, 

17. ;· In the. light of discussions aforementioned, ~ direct 
' . 

the /respondents to treat the entrie~ recorded iii Column Nos~ 14, 15, 

1sd) and 21 of the ACR of the applicant for the year 1993-94 ~s . I . . " , . 

nonest... The resp~ondents are directed to expunge these remarks, and not 

l 
. ' 

I 
I 

. I 
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them as adverse· against the applicant for any purp~se. In the 
. ' . 

facts and circumstances of the case, there is no order as to costs. 

~~) 
(A.P.NAGRATH) 

Adro. Member· ,, Judl.Member. 

( 

) 


