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QA 520/94

G.P.Agarwal, rétired Director, Small Industries Service

Inst itute, Govt. of India, Jéipur.‘

2.

| cee Appli@aﬂt‘
V/s
Union of India 'th_rough Secretary, Ministry of

Industry, Udyog Bhawan, New Delhi.

“Beveloprent Commissioner, Small Scale Industries,

1
/

Deptt. of S.5.1., Agre & Rural Industry, Ministry

of Industry, Wirman Bhawan (South Wing), VIIIth

Floor, .Mauiana Ajad Road, New Delhi.

CORAM:

. For the

Por the

Administrf:it ive Tribunals Act, the applicant prays that

‘ ‘ sv+ Respondents .

‘'HON 'BLE MR S ~KAGARWAL, JUDICIAL MEMBER

HON'BLE MR .N .P NAWANI, ADMINISTRATIVE ‘MEMBER

applicant ess Mr.P.P.Mathur, praxy cornsel

for Mr.R.N.Mathur

{

Responéents eee Mre.U.D.Sharma

, ‘ f
-QRDER

PER HON'BLE MR NP .NAWANI, ADMINISTRATIVE MEMBEK

’
i

In this application filed u/s 19 of the

\

the,re_spondenteimay be directed to grant additional

A
o f



remuneration to him for ‘h'olding add it ional charge of the
post of Direqtor. Hand Tool Des ign‘Develqpment- and Training
Centre E (for short, HTDDTC) Nagaur, during the pe_r:;od
9.6.'88 tq 30;6.’91 w,_it‘h» intérest @ 18X Do o-n the delayed
payment . Burther, t.i'xe addit ional zeimnerat'ion may be

computea for the purpose of pens‘ionary bénéfits and reviséd

pension order may accordingly be issued.

2. The facts as stated by the applicant xhex are that

he was posted as Director, $ISI, Jaipur, from October, 1979

till 30,6.91, when he xmixxeix retired. While he was

holding the said post, he was directed to hold the current
charge of the dut ies of the post of Director, HTDDTC, Nagaur
vide order dated 6.6.1988 (Annexure A/2) and accordingly

the applicant assumed the charge of the said post on

 9,6.88 and cont inued to hold that add itional charge till

his superannuation. Thé applicant made a representat ion

dated 22.7.88 (Ann.A/3) to respondent No.2 stating that

he was entitled to get a special pay of Rs.500/= p.m. On

account of holding the additiomal charge, whereupon a

| communication was sent to the applicant dated 1.4.51

'infgrming him that he was not entitled to get extra

o



.

reianneration. As the matter was not examined properly, the

-.app-licar_xt submitted fnirther; representations vide Anns.A/5,

A/6 and a/7. His representat ion dated 7.3.84 {ann.a/7)

was finally rejeéi:ed by the letter Bee dated 13 .6.94.

i

3. Tt has been contended by the applimnt tha denial of

addit ional remureratiom on holding of additional charge of

the post of Direéter, HTDDTC, Nagaur, was ex-facie illegal,

uhreasonable and unjust ified. In theletter dated 6.6.88
aék,ing- the applicant t0¢ hold the additional charge of the
post of Direetor, HTDDTC, MNagaur, it has nowhere been

ment ioned doxkke that the applicat shall temporarily lock
/ -
after the work ;:» The applicant was holding the full charge

- of the_pcét of Director at Nagaur and performed such duties

for more than three years and ~wés. therefore, ?ntithd to
get the addlitic;na'l reinuneration under. FR g?(iii). If the
reSporndents were not been able to get the fqrmal .orders .
in f:his regar-d,h it was their mistake az'_xd the éppiicé.nt coulgd
not be held reSponsi‘.ble for the same. The Govt. of Ipdia
have also,:fv_idie order dated 12.9.66 (Aann.A/7) issued
directions that if there',i's combinat ion of apﬁoir_itments then

of ~ o
it is holding/dual charge and the employee is entitled te
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get additicnal remuneration.

4, . In their reply the respondents have taken a

. preliminsry object jon that the OA is hopelessly dmxxed t ime

barred,in vﬁew of the ea;_zsé of aeﬁio:_m had .arisen'when the
impﬁéned .oraer regarding add it ional \cha;ge ivas '1ssued;‘ 6n

6.6'.88.‘ AS per prqvis:l;qn; of the Administi:ative Tribur;als
,Aet; the ©OA shouId‘have_ been lf_ iled e ither/' with 1n. one —
year of the issuance of 't;he Jdmpugned order or within six
months of filing of £4i the first reﬁreseﬁtat'ﬁ.en. In any
.@ase', the first. repregentat f}on dated 22.7‘.8,8 (mm.é/;ﬁ

was lrejectegd vide ‘le_tter dated 1.4,91 (Ann:§/1) and ew;en

ig, for arguments sake, this im letter is cons idered to

‘be one giving rise to the cause of actiom, the oa

npresentéd on 17 .10;,94 is barred 'by limitat idn, The

c'ontent:‘ion of the épplieant that final rejection of his
representations was done vide letter dated 13.6.94 has no
foree because it is now well x settled that the repeated

representationg Mxie do not extend limitatienm.

’

Se It has also been stated by 'the respondents in xksmex

‘their reply that the applicant did mot hold fulfledged
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chafge of the office of. ADix:e'c;to;r, H'I'Dm‘é. Nagaur, &nd
in fae’t;?, shri RS Gupta, fo;:mer q:Lre.ctor of the HTDDTC Nagaur}
had ﬁeen tra_ns‘ferred as Bireetor, Sméll Seale Industries,
ahmedabad alongwith his post ’vid‘e order dated 6 .6 .88.
'(Ann .R/2) and the applicant was direéteé vide Ann.A/1 te
holé tﬁe gurrent chax;gé of thé Pk off icé of HTDDTC Nagaur
in addition to his existing charge. It .wa.s, therefore,

| ‘

contended that since there vwas no post mfi of Director,

HTDDTC, Nagaux, the question & ‘assuming the charge of the

said post by the applicant Gn‘9.6v.88 did n¢ arise. It

has also been contended that the applicant was only asked

to exercise the non-statutory and administrat ive dut les

- and in fact vide letter dated 27.11.87 (Ann.§/3) it was
S \

elarlified Vthaﬁ the off1@+old-mg the current charge of
the ﬁost can exercise only the finadeial and administrat ive
powers but Iﬁot the statutory powers cie];egated- t’_o the
regula\r i;nguniben‘i: and. it was aisc_a addea that the applicant

cannot make appointments toO Greup=C and Group-D postse.

‘. It ha's finally been contended that the denial of special

= » . '
pay to the applicant was perfectly legal and justified

and not in violation ef amy of the Articles of the

\
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const itution @f :Inglja\ ard, therefore, tkhe OA deserves to

be dismissed.

_ 6o The applicant has filed rejoinder to the =p &reply

of the respondents Wnile reiterating his case about

limitation starting from final réjection of his represem~

- tatiom vide letter dated 13.6 +94, the applicant has

stressed that he was hoiding the fﬁl‘_l charge of the post
of Director, HTDDTC, Nagaur, during the relevant pericd
as it ﬁo{xld 0 be unreasocnable and unjust » to consider

that for shch 2 long period of three years the appli;:ant

1 ’ ‘ ) ‘ . .
‘ waspolding only the xxx® current charge. It has alge

be;;n ment ioned that': the ycommunicat jon d;ated’ 27 .11.87
(Ann.R/3) is iaot‘x;.- in rQlat‘ion to the applicant and the
élp’p,lieant in fact 'issﬁed ‘the »appoint‘ment' letters- of
cerﬁaini,émpléyees* of Groupfc andVGroupi-D categor;,es.

The applice;nt also pl’acea orderé for plant & maéhinazy
worth lakhs of rupees on DGS&D by ;ignhg Iegél ~d;>éuments

and also obtained power, water and telephone connect ions.

The {appiicant also ment ioned that the guidelines issued

i

by the Government of India vide letter dated 11.8.89
(Ann.A/9) emphasise that it has been observed that in

pract titﬂ a :lnxgm number of cases officers are
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appointed to hoié add it ional chérge of current éut ies of

a‘nOt‘fx‘er Pt but fthe 'déties are not d;fined in the erdef

at;é, thereﬁfe. officer pérf@::ms all the functions of the

octher post including even some 2R statutory functions but

. . ' ! 04

RO, add it ional remuneration is paid to him in view of thencn-
spéci fie _hngﬁage of the order of his appointmert. i‘he
a’pplicam:. the-refore.i ;contened. that de\nialef add it iomsl

;emune;-ation tolhim is alse based on such non-specific
.cfé(ﬂer dated 6.6.88. The claim of the respondents that with
the tr;ansfe;:' of previous incumbent —a lengwith ‘his faYo):1 ]
from Nagaur to A‘nmed_abadythe-re was no 'pos't of pirector,

. HTDDTC, Nagaur, it has been éoni:emled by the applicat;t
that the said gost is regular post ex ist'ing since it was
created ané if po '-such separate post ex isted, the ques’;: ion
of eurrent cha\rge ‘'would not have come up and‘ the impugned
order dated 6.6 .88,itself.elhlea.‘1;ly states that the new

Director weuld join there in 'future and the present

arrangement is the period till a new Director joins.

Te In their reply to the rejoinder the respondents,

'

apart from re iterating the question of limitation and the

7

o

P

ipClicalé hé.ging been ordered to hoid only thé current
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gharge of the \duties, have\fals@ .stat\'ed that the appliant

had in fact issued appointment orders of certain Group-C

o / : L
and Grep=D emplqyees in his capacity as Director, SISI,

Jaipug, as can be seen from Ann.A/10,. and as ax far as

~

the placement of orders for plant and machinary was
concerned, it was placed by ASsistant Director on beRalf

3 : .
of Director Jaipur and the legal documents in that regard

’ ’ ) / .
_have also been signed by Director S1SI Jaipur as an indentor

(ann.R/4) .( 'I‘hey have also annexed Ann.R/5 to R/7 to show
that various letters with regard to telephone connect ions

etc. were issued by either the Deputy Director or the

Ass istant Director of the Centre at Nagaur. It has alse
been stated that in the impugned order (AnnA/1) the

express ion; “post of the Director" was wlﬁd only with the-
(&

| & .
view to indicate the positiopn with/the duties which were

4

earlier attached to the said postAwere to be discnarged

" by the appliéant and the mpplirentxkotd express ions “"the

applicant will hold current charge till such time another
. : by L
Director takes over does not/itself mean that the post of

" Directeor at Nagaur was in existance.

8¢ | In reply to the xepx rei oinder,the applicant has filed
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an ‘af_f idavit, wherein it has bee'n st'ated‘tt.'n;t 'in- gasd of
purct;a;lse' of p;ant and mach :Lnary, it was only_‘after gett ing
the approval of the 'Director, that th.eA éi‘defs were placgé
by ASs istant Director (Adm.), 'SI,S:i.V féépur as he was.the
DDO for HTDDI;‘C Naéaur also and even now cont inues to be so
but ic ean\be ve;if_ied .from‘the purchase\‘fil.es‘ that the
appr@;val has been dore by the »appllicant in his c'apaciiy
asll‘)irecto:\:. mm HTDDTC.‘ Nagaur. Sixnihrly; in-thi
ca”se of telephone connection etc. apbroval and sanct ion

was given by the Director Nagaur and correspondence was

signed by the subordinate officers. 1In the case of

-appointment of skilled wor}ﬁeis and Group-D staff ag alse

\

while the office orders were issued by the Ass ;L’st_amt

,

Director (Am.), these were on behalf of Director, HTDDIC,

~

-Nagai.n:s As xrxms regé.rds the existence of the post of
Director at Nagaur, it has been contended by the applicant

that the post of Director in Small Industrieé Deve lopment

Organisation are fllled in accordance with the discipline
like mechanical, Electricai etce. égnd for administrat ive
convenience the incumbents are usually transferred alongwith

€ post as a matter Of routine and that is hew Shri RS.

/



\

‘Gupta was transferred to ahmedabad.  ®his, however, does
not améunt abolit ion of -the sanct loned post of Director
at HTDDTC Nagaur. It has also been mentioned that

- " Ahmedabad
earlier the Director, SISI.M% was transferred from
there alenc%wih post but the 2xm sanctiond pest of Director

remained at ahmedabad, which was filled in by Shri R.S.

Guapta.

9, 'We have heard the learned counsel for the part ies

and have perused'all‘ the material on record.

’1,0. It is an fadmitt'ed fact tha£ t_he applicant performed
the duties on behalf of HTDDIC Nagaur_}n add ition to his
dut itf:-s'as l:)ire(l:to-r, sIsI, .?a}pug./ fqr a long period
between 9.6.88 to 30.6.91. It has also been admitted by
th respondents trhat the exp;ess ion 'will hold current

charge of the duties of the post of Director HTDDTC Nagaur®

incorporated in the ‘impugned order dated 6.56.88 (Ann.A/1)

- was for the purpose of enumerating the duties which were

earlier
[pss - being performed by the Director, HTDDTC, Nagaur. It

is not the case of the respondents that during this léng

peri of three y’ears, the work at HTDDTC Nagaur had been
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wound -
/xxsinesd up or the scale of activities had been reduced.

, applicunt
In fact it is quite clear to us that the[mk durmg

Ay

this period had actually/-. g&"ﬁgﬁ amv:j up new povwer, .
tele.!phone.‘ wa_itef connec;.ion§ etc.; certé in Group-C and
éreup-D posts were created énd employeés appoin_ted% plants
and'mac.jh iﬁa;y worth lakhs of rupees were purchased and
we have no reason to disbelyi;eve thek-claim of the applicant
xegRTing recorded on 7.3 .94. w‘.ith photo-copy at Ann.Aa/10
‘tﬁat the duties at Nagauf. which is'gt _'a distance of
300 W. frgm Jaipur, .involw’red setting up of a new |
Project and \the applicant brought up this Centre

A seratch"

. practically from a /oResx to the stage of funct ionmg,

‘pending formal inaugurat ion at the close of his tenure

\ .

on 30.6.91. In fact the respondents have not controverted

— the claims made by the applicant at amnn.A/10. It is,

therefore, quite clear that the épp;icant was not looking
g after the .routine duties of an'other post which could be

covered under FR 49(iv) and for which no additional pay

v is admissible to a go{re.rnment servant who is appointed

to hold the current charge of such routine duties

- irrespective of the dual charge.
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11. | Although it has been strenuously conteﬁded by the
féspond ents that no post of Director at gagéur' Centre
: ex.fsted -after transfer of sh'ri R.$ SGupta aiongWith his 'pést
to mngdabéd. we are uriable to aépreciate such contention.

In view of what has Abeen/ stated in the 'preced ing paragr;ph

‘ . . © Gaen ‘Z
and also lack of any document etc. havingk placed before us

indieét ing.that it was really only the foutine duties of
the Centre at Nagaur v;hich- the a?plic;.nt wés perfﬁrminé

in ‘aéditionml to his dut iés_ as \Direct;ér, SIsI, Jaipur.

We are in fact more inclined to iacéept the contention of
th.é appl-icam: ﬁhat t;he"post of Diiector of various Centres
:Ln‘.~.*=‘>mall~ Igduétries Deve lopment orga:iisat ion are fiiled in
accordance wi’tﬁ the disgipline like ‘Mechanical, Electrical
eﬁc. and it is for administrative convenience that the

X incumbents are Iuszially t.r'ansf\er:;ed alongwith the post

. i R .
. as a matter of rout ine and xhAx that even in case of Director,

. previous '
SISI, Anmedabad, /tedaex incumbent before Shri R.S.Gupta was
- transferred out alongwith the post but on his transfer

Shri R .S.Gupta was posted to Ahmedabad because the

sanct ioned post of Direcfor remained. Even if, for the

. . {
argument;s s ake, it 1is accepted that no post of Director

)

5];151: ‘at Nagaur, it.is sweccmeizweaisle inconce ivable to
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think that a fulfledged Centre which is normally headed

by a Director would continue to exist in the absence of

a post heading that Centre.‘ In any case, when the

!

- respondents issued the imougned order dated 6.6.88, it

was té perfgrm the funct’ic':ns, of the l):i.z:ecit:or~ at Nagaur
Centre and it has come out cllearly thatt\the' applicant

did pex:form all the fHioe funct ions'» of the Dirgctor. H‘I‘DD’I‘&.
Nagaury in faet he is; said to have developed the Centre

at Naglaur from the scrateh. Purther, we find from

letter dated 22.7.88 (Ann.A/2) that the applicant has

~ taken over the additional charge of Dii:ector, HTDDTC, %

TraiwixgxCentxey Nagaur frém Shri R.S.Gupta and recomwmending

\
i/

payment Of Rs 500/~ p.m.b as Special Pay ,under the pfovisions‘

of FR-49 as also Government o0f India, Ministry of Home

|

"Affairs, bepartment of Personnel & Administrative Reforms

O.M, N'o..6(26)/f:‘,stt,(l_>ay ,115281 dated 30;12 ;81. -wherein

'rt~ haé been clarifiéq that admissibility of the additional
monetary benefits in case of appointments held bylati
oféicer may be granted when.‘such\appointnem:‘ is likely

to conti_\nue beyond three mo;aths. It may be recalled that

AN

Itj;(f:resent case, the applicant was made to hold the
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additional charge for as long as three years. The case
“of the applicant is also. furthér strengthened by the
guidelines issued by the Government of India dated 11 .8.89
(copy at Ann.A/9), wherein it has been clearly ment ioned
thdt in actual practice it has been obserged that in a
number of cases the language of the order regarding holding
i . ‘\ ' '
- of additional charge is not very clear and, therefore,

no additional remunerat ion is paid under FR-49-which has

.Y

lead to representatioms and litigations. swspite' Inspite
of existance of such guideﬂlineS, if the 'respondents did
not clearly define, in a modified order, as to what all
‘funct ions of the post of Director of the Centre at Nagaur
J . . . : »

the applicant will perform, the blame lies with the
respord'ents and the applicant cannot be deprived of a

 J | o

small benefit in terms of FR 49(1ii) which, in our view,

¢

¥k shoild apply in the case of the applicante.

12. The learned counsel for the applicant has cited

following judgements in support of his cbntentiOn -

i) - 1987 (5) SIR 414 (CAT-Orissa), Ratnakar MenwLv.
State of Orissa, Home MDepa_rtment, in which additional pay

was [hot allowed for holding additional charge of the
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.post becausé the pet-itibner discharging the dut ies of:

additional post of Under Secretary in.the same Department.

11) 1991 (6) SLR 131 (CAT-New Delhi), D.N.Pandey v. UOL
%n wh ich tte applicant wa;s administrat ive _Off@cer, A'.O.

in New Delhi and was asked to look after the work of the
samé post at Bombay . Sincg no formal appoinﬁmeint order
wasﬂ issued and bot’q thé post being in the same pay scale,

it was held that the applicant was not entit led remunerat ion.

- 414) 1993 (2) SLJY 351 (cAT-Hyderabad), V.V.S.Sarma v.
D«G., Department of P&'. The applicant, an A.Q., & was
"asked to look after the duties of A0, Internal Financial

Adviéor, to funct ion on both the posts Weeefese 173 .87 to
15.11.89. Tt was held that the applicantz‘got entitled to

extra remuneration under FR 9(25) and 49(2). Reasons given

1

was that t.he\re was no substantive work for the post of AO,

IPA and there was nothing on record to shaw that }:he

applicant was discharging duties of orduous nature.

Further the applicant was not appointed to hold the dual

charge by the competent authority.

r

iv) 1997 scc (L&S) 1439, Mohd. Swale v. UOI & Others.

Deputy Registrar of CAT ordered by the Vice Chairman to

g
L
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discharge the functions as Registrar - vice Chairman not

s

empovered to make appointment of Registrar - President
of India is Appoinkmex Appointing Authority because it =
&8 a Group 'A’ post. No delegation to vice Chairman - held

on account of this deficiency, the Deputy Registrar not

entitled the Registrar's salary under FR 41(1).

. 8 s
We have g;l.ven our most respect ful consideration to

. the judgements cited above. 1In case of the judgement

c:‘L\ted at ki), addiﬁional pay w‘as. ﬁot alloweé since . _
RELiixn pet it;_ ioner‘ 'was_'diséharg“ing.'addit ional Qut ies i:.tn the
same office whereas in tﬁe case in h;hd, the addit:’tnonal‘
éharge was not in the same office but of ancther post of

1

Director at a place around 300 kms. away. —‘In the othe~r

cases cited above, additional remuneration was fourd to.

i .

be not perxhiss ible because it was held that the formai

order of appointment to hold the additional charge of the

‘other pbst was not issued by the competent (appointling)

il
~

authority.. We, however, £ind that in the present case,
the respondents have nowhere taken any pleam about the
order of additiomnal charge having been issued by an authorit

which mas not competent-to 1ssue the formal order. 1In the

N
v L
C : |



absence of any such objection taken by'tbe respondents, they

are now estopped to raise it at the fag end of arguments.

We notice that the respondents have ne ither taken any such xiojs

objection in the i'xt" reply nor in the addit ional counter
they Hin filed as reply to the rejoinder. : Thus, they not

only did not allow an‘opportun.ity to the applicant to have

1 -

his say with regard to such an objection but alse failed to

14

file any supportdng decuments/rules/instructions etc. to

establish that the Development Commissioner in the Ministry

. of Industry,’ Departme_nt éf Indust r-ial Deve loéfrxent is

e ither not i::ompetent or. had not obtained the nepessaz‘y
approval of thé competefat authority, befor.é the lette;: dated
6 +6 488 was issued. We are, thefeere, oﬁ the opinion

that the responde\nt\,s afe gowf at t_his si:age. estopped ‘for

raising thée question of competency. In this connection,

we f£ind support %X from the judgement rendered by Hon'ble

_the Subzeme éourt in the case of Meghraj Urkunaji Templg Ve

S .O.Maharashtra, 1999 (2) SLJ 130, wherein it was, inter

élia, held that m the absence of pleadings, a plea cannot

be cons idéned .

)

3. There are special facts and circumstances involved

iljcis case. We £ind that the applicant has not only
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- performed the dut ies of Diréct\of; H;'DDI‘C, Na.tgaur.‘ but
he lped in the_ deve;opment of Centre a\s ment ioned earlier
| and the fact that ;Lt was for the respondents to clearly
define thé dut ies being entrusted to the applicant as far
as. the additional charge was concerned in terms of Government
of India, DOPI‘ letter dated 11.9.89 (Ann.A/Q)." we als; feel
that the cése involves £ ixafion of pay of the applicant
in terms of m'4-49(iii) and :I'.n‘that_ sense, it is a case
_‘of_ recurring cause of act _ion. In view of this, we think

it just and proper to condione the de léy in \this particular

case. ' \

\

14.  We, therefore, dispose of this OA by directing

the respondents to treat _t]:;e applicént as having been & .
formally ‘ﬁpp)l 'appoiﬁted to hold the charge of tl'.:xe Direct.or
of t‘r;e HTDM‘C. Nagaur, as élso the concu.rrence of ghe
Ministry of Finance having been obtained for cont inuat ion
of"payment of the z-‘.tda itional pay beyond .the per iogd of
’;hree mop{:hs and thereafter e#\tend the be'n;‘.its avafilable .
under FR=49(iil) to the a_pplicar;f. wee .£. 9.6.88 till

30.6 491 wi;':h payment " of arrears.: The retiral benefits,

includ ing pension of the applicant, may alsq be refixed
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if permissible under the rules. This direct ion may be
complied witl\qin six months of the date of receipt of a

copy of £his order.

Parties to bear their own costs.

’4‘
(N .P NAWANI) - / (S K.AGARWAL)
MEMBER (A) MEMBER (J)



