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IN THE CENTRAL ADMINISTRATIVE TRIBIMAL, JAIFUR BENCH, JAIPUR

Dote of order: / £. ,LOO/
OB No.493/94 | |

"Trilok Chand Mali s/o Shri Shyam Lal Msli, now~a—days_f/o 772,29, Nag

Bai Peepal Wals Kua, Dhola Bhéta,,Ajmer, w@rking az PRecord Sorter,
Loce Shop No.11, Loco wdrkshop, West@rh Failwsy, Ajmer?
- ..Applicant -
Versus- | .

1. | Union bf India through the General Mensjer, Western

Rai]we?, Churchgate, Mumbsi.
2. The Chief Works Manager, Looo Workshep (Estt.), Wésfern

Railway, Ajmer. .

.. Respondenté

Mr. S.K. Jéin, cousel for the aﬁplicant

Mr. R.G.Gupta, counsel for the respondents

CORBM:

Hon'ble Mr.Justice B.S.Raikote, Vice Chairmen
Hon'ble Mr. Gopal Singh, Administrative Member

ORDER

PER HON'BLE Mr. JUSTICE B.S.FATIOTE, ViCE CHATRMAN

‘The applicant has fi]éd the preseni JA a2 a second round
of litjgatjon rfaé£jcally on the game cause of action. Earlier the
applicant‘waé premoted on ad-haoc basis as Record Sorter'in thevyear
1987; The Department conductzd wrikten test for the purpose of
promoticn by selection to the post of Fecord Sorter, which was held on
16.i;]989‘and 27.2.1929, Since the spplicent @id nit pess in the z2id
written examination finding tc be unsnitable, the respondents passed
an crder.datéd 74,1580 reveffing the apylicént to the lower Group fD'

. L .
post. The applicant challenging the said order filed OA Ho. 307/92

. contending that the said order of reversicn was illegal and applicant

should have bezen qiven rep=sated opportunities to appesesr in  the

selection test. Thiz Trikwnal after hearing both sides passed crder cn
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6.9.1994 53¢ under:-

"Zince the applicants have not fpassed the selection

test, they are not entitled to continue on the p&st of
f . t B .
Record Zcrters. A selected candidate has

[

rreferential
right «=f an appointment to the piet. However, till euch
time as'selected candidates are nit available t. réplace
épplicaﬁt Uo.i,_the‘apgdicant .l may be continﬁed on
the post of Record Sorter. As smin as the selected
candidate kecomes available, the respondents shall have
the right to revert the applicant Ns.2 to the lower post

<.

of éroup ‘D',
Ze From reéding oflthe above cvder, it is clear that this
Tribunal did nct find fault with the order of reversion Jue to the
fact that the applicant Aid not pass the regired examination for the
pUrpésejof his regular premsticn on the ﬁost of Fescrd Sorter. Since
his eaflier promoticn wag on éd—hoq,tesjs, this Tribunal upheld the
reversion on the graund that the selected candidates have preferential

rigﬁt.for‘appointment kLo the post. Howsver, this Tribunsl chserved

D

that till such time selecte& candidates ate nok availaklds

Lo replace

applicant 1io.2, epplicsnt 1.2 oould bke <ceontined -n the post of

‘Pecard Scrter.  In that czse Fam Cheran was spplicsnt Me.l and Trilok

Chand, who ig present'appliCant, was apg&ifant’NO.Z. In view of thé»
cbservations of the Tribunal that the moment selected candidate
becores availskble, the respondents shall hsve the right to revert the
applicant lic.” to the lower post of Group ‘DY, the rvespondents passed

the impugned order vide Ann.21 dsted 4.10.15%1. Tt is to ke noted at

_ this stage that the seid earlier CR Uo.207/52 was dispased of on

\

©6.9.1994. The impugned crder came to be passed on 4.10.1994 within a

pericd of almost one month. Thereaflher within a weel the applicant has
filed the present arplicent in 0A 112.3463/9d practically réiterating

the same stand what he had talen earlier in his earlier CA o 207 /92



contending that his earlier ad-hocc promstion was Lazed on practical

test and his earlier éd—hoc frcﬂmtion was, therefore, regu]ér
proamstion and there ~ould not ke any reversicn. He contended that He
wee earlier given ad-hae promstion after ressing the eaid E&actical
evaminaticn =nd under Fule 133 of the Indian Péilway_Estab_ishment
Mzrwal such psssing of the practical exéﬁination iz equivalent to any
written eﬁaminatiqn, notwithstanding, that he fsiled in the written
teat hzld cn 16.1.1989 and 27;2.]989‘and, therefore, the aspplicant is

not liskle to ke«’reverted; He further contended thaf the roet of

Peccrd Sorter ie promctiznal posht but not & selection'gost, thgr@fore,

the selecticn methcd adopted Ly conducting the written examination on

16.1.1%32 and 27.2.158% itself wes Lad. At any vste, he conteded that
in  other [epértments lile Medizal [egartmentA of the Pailways

relazation has Leen 'prcvided to certain perecns  and _the General

Manager has ptmers to acccrd relaxation urkier Para 114 snd the said.
,behefit éculd have been aiven to the applicant.‘Tﬁé arplicant further

contended that promstion to the r~et of Fecord Sorier should have keen

only on the hasis of séniorit&—:um—suitabi1ity Qith@ut holding_any

written test as such. At any rafe, he has alsc taken practical

evamination earlier to his ad-hoe promotion, that shonld bé‘taken as

paséing'written_éxamjnation for the parpose of promoticon on the post

.cf Fecord Scrtet, notwithstandihg, he fsiled in the written test éo

éohducted.

.. o

3. By filing' an amendment spplicaticon in MA No.474/96,

applicant has sought amendment seeting even to guash crdevs dated

11.7.1987 vide Ann.AZ and dated 17.12.1937 vide Ann.Ad by which

persons were inﬁited td'take the written ewsminsticn for the purpose
of promstion. He has alsc challenged  2nn.AS dsted 7.4.1927 ky which

certain candidatese were eelected and proﬁoted to the t@st of Recﬁrd

Sorter. In subetance, the applicsnt wants to re-spen the entire issue
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in the present 03 even attet

0]

ettling the controversy by this Trlbunal

in the order dated £.9.1004 in b IL-.~O7/v3, contending that hlS

‘earlier ad-hoo promotion was itself ko be taken ag & regular promoticn

and he ig not lizkls to be reverted at all.

4, By filing reply stat ent, the respondents have dJdenied

the case of the appljcant.'Ihéy have stated that the post in guestion

.was a selection post, and for this ;ur,. g2 written exa mlnatlun angd .

viva-voce eraminaticns weres conducted, bat the spplicent failed in the

said examination. Since his esrlier promotion was only ad-hoc

-prommtidn, the arr11*9nt was ahtly r#vel ced to the lower post in:

terms <of the order of this Trlbunal dated S.5.1931 in OA 135,307,592,

gince by regu]ér'selection all the poste were filled np and there was

no vatancy availsble at a1l for thé purpose of continuing the
appﬂicént_ 28 Facord Zcrter sn ad-hoo Fasis. As such,’ there is _né
illegality in the impugned crder Ann.Al. They have JIUJ uuntenﬂed that
on the basie of fhe examinakion unduwtnd on 15,1.15955 and 7.2.1JVD,

in which applicant failsd and cthers pessed, the results were Jdoclared

on 26.8.1929 and accordingly list of 44 candidates was made available

for appointment., kut aprointment ovders could not ke isswed due to the

interim directicon of skatus—quo gfénted by' Jodhpur Bench | of this

Tribunal in 03 NH.JJ7’°W This T2 was tra nafrrled to this Trlbunal and

mmkered ze DA o, 307,92 which wss disposed on Gao 1amd vide Ann.AG

rejecting the case ~f the zpplicant. After thn Jlufmedl of the said

oa, since there wés no pest available to ~cntinue the applisant on the
post of Peoord Sorter in terms of thé crder of this Tribunal dated
6.9.1594 kLecause Ehe candidates wha were selected were ava:lable te
tﬁe p&ét, the =zecond order of ‘reversion vide 2nn.Al was pass3 45
Therefore, there is no illegslity in the impogned crder at 2nn.Al and
if is 'in ac:ordénce with the order';assed kv this Trikvnal con 5.9.1994

in OA Fo.207/92. They have ala: contended that in the year 1931 1 there
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wer§‘31 rosts and vide natification dsted 26.11.1991 candid d tes were
invited tu take written test and viva-vece to £ill up thosé 321 posts,
kut applicant Aid nat apply in the said test and accordingly o ﬁanel-
was declared on'l9.4;1993 vide Ann.Fll. They hzve further stated thét

thereafter there were 73 posks as cn 1.1.199d1 and 3D perstns were

already worling on those 23 posts as per the list filed at Ann.R6. In

these circumstan ¢s, when the res pundanr" found that there were no

posts available for the applicant for being continued on ad-hoc hasis,
the applicant ﬁas‘teen reyerted Lack on the hkesis of the impugned
crder. They have stated that the post <f Feomd Sortér in the pay
acale Re. 02‘-1”00 isg a sgelecticn post as per Failway Bosrd's letter
HNo E(HG) E3/CPE/S dated 24.1.19¢7 and ancother letter dated 25,1, 1962

circulated Ly Genersl Manager, Chuwrchgate, Mumbai on 26.2.1962. They

have ccntended that since the apg&icént had failed in the written

examinaticn, resnlts of which wez declared son 12.7.1989, the applicant
is not entitled for any relief in thie OA seeling either promstion to
the post of Fercrd Sorter or for oontinance of his ad-hoe prométion

made earlier. Accordinaly, they have praved f-r the dismissal of this

applicatidn.
5. Heard.
G. ' Looking to the entire cese, we find that the applicant

wants to re-cpen the entire issue aftrer disposal of his earlier OA

10.307/92 vide order dated 3,.2.1%90d. The very contention of the

applicent that he was entitlted to contimie on the post of Record

Scrter on the Lasie of ad-hoc prometion mede vide crder dsted 7.9.1987

- filed st Ann.AZ in that case, was not accepted by thie Tribunal. This

Tribunsl found that applicant having_taken the evamination alongwith
others for the purpose of his regqular promotion to the post of Record

Scrter and hss failed, did find fault with the order of the
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reepondents dated 7.4.1989 reverting the applicant t-f, the lower post

of GL'-"Mp '‘D'. However, on sympatl'netical grounds, this  Trikunal

“on 20.9.1995, From thie it fo]lows that the -auvse, f any la

0y

mLenLved fhat dppllcant conld be continued in tsse regularly selected

candidate was nob availakle. Prom this fact, it iz clesr theat

applicent's eavlier pl-»l’l‘h’:tl 1 whWh was purely on ad—hr-w kasie stocd
concluded. The post in omestisn being the selection post and '

applicaticns were called for énc’l applicant failed ir{ the written test,

sequently he‘ a2 not entitled fc;r_ any relief n;:lscg gkocd conclinded
by the said judgment/order. The. re‘sp:-ndent;-:' issu;;sd the impuagned -rder
vide Ann.Al dated 1.10.1991 after finding that in terms of the crder
of this Trikunal dsted 6.9.19%4 in oA N-J.JW/' 12 the applicsnt counld
not be contirmed due to availabiljty of the selected -:anéidates.
Therefore, the applicant's challenge to Ann. Al dated 11.7.1927, Ann.Ad
dated 12.12.1937 and Ann.AS dated 7._.19?9 on the kasis of which the
applications werse -:allbed fer for the pue pose of ;:.:ncll.wnrting written
é:v:aminati»:;n on 16,1,195%9 and 27.2.198% and viva-voce c'n. 19.7.1929, is

not .éustainal:,]e_ st this staje. Even if, applicant's cha llenglnq the

‘zelection made on the kasis of the said e:-:aminaticvfm vide Ann.AS dated

7.4.1925 is alsgs untenzkle. Proceedi rjs were sondius ted, as we have
already noted a.bc,ve, for the. rnpese of promotion bo the_- post of
Fecerd Sorter and the applvi-:ant haz misers :;ly fmllcd Morevwver, these
crderz have keen ~hallenged by way f amendment in MA N-_..—’l7-l,’9f: uled

i
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Ann.A2, Ann.Al ahd Ann.A5% zooruing in thé vear 1927, the present OA
wculd ke lfarred 'l:?y time, If thé applicant was aggrieved by these cvrder
in the year 1587, h.e chzuld have =gitated the’. sam2 within one year,
but that he has not done. Though the npp]]-* nt tosk a csntention that

the respﬁ»ndénts havs not £iled a separate reép'ly to the amended 04, but

_in cur oonsidered vic-w_, the pleas raised in the amendnent applicsticn

Ly way of \.hall@ngmg Ann A2, Ann.Ad and 3nn.AS is dtself lizkle to be

rejected on the gr-;~und of limitaticon only. At any, vate when the
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metter had been concluded vide the order of this Tribunal dated
6.9.1994 in C@ Mo.307,92, which welhave extracted above, the applicant
oould not Have reised dead and gone issues. At an§ rate, the rresent
OB would aleo ke barred by the'pfinciples of res-judicata in view of
this Trikwunal's crder/judment dated £.9.1994 iﬁ A N2.307/792. In terms
of the order dated ¢.9.1294 in OA No.307/92, the only tﬁing required
tq be dmne Ly the Department , if any, was to continue the applicant
ﬁntil the selected candidatez hecowe available. The respodente in
‘their reply statement stated that qubseqnﬁnt to the 1%9j cel@\tlon, in
which spplicant failed, 8 turther selectien wes held for 31 posts in

the year 1293 by conducting written and viva-voce examinations, which

the applicant did not take,- and accofdingly a panel of 31.cahd dates
were iesed on 1%.4.1993. They have contended that. the ese 29 candidst
havs keen working as against 23 posts as on 1.1.1994. They have algo
enclceed a list of 39 candidates working on the post of Peccrd Zorter
as on <4.10,1934 VidebAnn.RG. On the besis of Ann.RA dsted 1.10.199d,
théy héve contended that all the selected candidates were évailable
and there were no vacancies. In these circﬁmstanteé, in terms of the
order dated .9.1994 of this Tribunal in OA No.307,/92, the applicant
has keen rightly revertea by issuing the impugned crder vide 3nn.Al
dated 2.10.122d. From this‘factc it is clear that the crder bf thig
Trikunal dated 6.9.1994 has been cémplied with and applicént iz not
enﬁiyled to any relief more than what has been granted’in‘the-order

dated 5.9.1994 in OA No.307/92. Thus, we find that absnlutely there

" are no merits in this application.

7. . For the ahove reascns, we rase the order as under:-

(:C "App&icétion is diemiseed with no costs".
u&_ 'S .

P f
(GOPAL SINGH) ; (B.U.P Ih TE )

Adm. Member ' _ Vice Chalrman



