IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR
Date of order: (04 .02.2000
OA No.488/94
Nand Kishore Meena S/o Shri Jeewan Ram Meena, at oresent working on the
post of Chief Clerk, C&W/“Kota.

.. Applicant

Versus

1. ‘ Union of India through the General Manager, Western Railway,
Churchgate, Mumbai. -
2. The Chief Personnel Officer, Westefn Railway, Churchgate,
Mumbai .
3. Shri P.D.Bhushan at present working on the post of Sr.TRI
| %}; Churchgate, through. the Chief .Personnel Officer, Western
: Railway, Mumbai. - 7
.. Respondents
i Mr.Shiv Kumar, counsel for the applicant
Mr. S.S.Hasan, counsel for the respondents
' CORAM:
; Hon'ble Mr. S.K.Agarwal, Judicial Member
. Hon'ble Mr. N.P.Nawani, Administrative Member
| ORDER
i 4{ Per Hon'ble Mr. N.P.Nawani, Administrative Member

The applicant éeeks following reliefs in this Original
Application filed under Section 19 of the Administrative Tribpnals Act,
1985:
(i) By an appropriate order or direction the impugned order dated
28.9.1994 (Ann.A/1) may kindly be declared to be illeQal and
unconstitutional to the extent it contains more naﬁes of

general community than vacancies meant for them vide Annexure-.




&

A/3 and it does not contain the applicant's name against the

vacancy of ST reserved for the applicant on qualifying the

written examination, and hence the impugned order dated

28.9.1994 (Ann.A/1) be kindly quashed and set aside.

(ii) That by an appropriate order or direction the respondents be

directed to consider the candidature of applicant for

empanelment in the impugned order against the vacancy reserved

for Scheduled Tribe since he is the only candidate belonging to

this community and who has qualified the written examination

also.

(iii) That by an appropriate order or direction the respondents No.l

“:‘I.‘Y

and 2 be prohibited from making appointment of the employees
contained in the impugned order till the applicant's
candidature is considered and he is empanelled and given

appointment én the post of A.C.M.
2. The facts, as stated b? the applican;, are that the respondents
had issued a letter dated 23.8.1993 (Ann.A2) notifying selection for
prbmotion to the Class-II post of A.C.M. through the Limited Departmental
Competitive Examination (for short, LDCE) enclosing therewiﬂq a copy of
letter dated 6/17.8.1993 issued by respondent ‘No.l (Ann.A3) which stated
& that’ the LDCE was aééinst 3O%IOf vacancies notified vide letters dated
17.11.1992 and 7.1.1993. The assesééd vacaﬁcies were 5, out of which 1 each
were reserved for SC and ST as per roster point and thué only 3 vacancies
were for general candidates. The applicant working as Head Clerk at that
time in the pay scale of Rs. 1400-2300 (RPS) was eligible and applied on
the proforma prescribed as Ann.AZ.. The result of the examination was
declared and the applicant was placed at Sl.No.7 in the list of successful
candidates in the written test and he also happend to be the only ST
candidate in the entire list (Ann.A4). The applicant was then called up for

| , :
viva-voce test and the result of the said test was declared vide impugned

! ij%i;dated 28.9.1994 (Ann.Al). Against this order, the applicant made a
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representation (Ann.A5) that he was the only candidate bhelonging to ST and
the ‘vacancy reserved for ST was given to a general candidate in a
capricious and malafide manner but of no 'avail; in fact respondents were
going to give ef:fect tov the aforesaid panel. This Tribunal had, vide its
order. dated 5.10.1994 provided that "if any appointmeﬁt -is given in
violation of the roster system, it will be subject to the decision of this
case and the person, to whom appointment is given, :shall. be informed

accordingly by mentioning this fact in the very order."

3. - A reply was filed by the respondents to which a rejoinder has
been filed on behalf of the applicant. It has been stated by the
respondents that the vacancies assessed were actually 6 and the figure of 5
mentioned in the notification dated 6.8.1993 was due to a typographical
error and the éame has been corrected by issuing corrigendum dated
24.8.1993 (Ann.R1). It has also been stated that in the notification dated
6.8.1993 (Ann.A3), it was clearly indicated in para 2 that placement on the
panel and promotion will be done on the basis of judgment dated 17.11.1987
from the Bombay Bench of CAT. It has further been stated that there were no
deficiencies of SC & ST in the cadre of ACM (LDCE) in terms of the vsaid
judgment of CAT, Bombéy, in which respondents were' restrained from making
promotion of SC and ST in excess of 15% and 7% % post respectively. The
applicant who belongs to. ST, can appear as a general candidate and‘ if he
secures required grade within thé size of panel of 6, his name could have
found place in the panel like other candidates who got appropriate grades
as per their performance and merit obtained. The respondents have not
disputed that the applicant belongs to ST community but he could not be
piaced in fhe panel because the quota for ST had no deficiency and he could
Comne Oy o . '
noz in merit vis—a-vis general candidates. It has been emphasised that the

panel of 6 candidates was declared strictly in order of merift secured by

Mfﬁéf the LDCE examination.
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4. : We have! heard the learned counsel for the parties- and have
carefully perused the records. §
5. The case of the applicant basically rests on the ground that

whether the vacancies for ACM (LDCE)Awere 5 or 6, there was a vacancy
reserved for the ST agéinst the rosﬁer point and since the applicant-was
not declared failed ana, therefore, the only ST candidateiwho qualified, he
ought to have been:kept_én the panel'against the vécancy reserved for the
ST candidates. It has also been contended on behalf of the applicant that
no where respondents have clarified that quota is in excess or there is any
deficiency. Contesting this the respondents have producea a letter dated
11.9.1997 in Tesporise to the order dated 25.4.1997 of this Tribunal vhich
shows that the total cadre strength in 1993—94 was 40 of which only 3 posts
are required to be filled up by ST candidateé, being 7% % and there being 3
ST employees already available, there wés no shortfall. This squarely meets
the assertion of-the applicant; It was, therefore, argﬁed thaﬁ there was no
questioﬁ of the abplidant being kebt ih the panel against a reserved
vaééncy for ST candidates in the-cifcumstances. It has also been stated
that the respondents céuld not have exceeded the prescribed percentégé 6f
ST and SC quota in:terms of the interim otder dated 24.4.1987 passed by fhe
CAT, Bombay. It has also beén,.denied‘ by the official respondents that
respondent No;3 has been given promotion on reservation point reserved for
ST and this is clear from Ann.Al. The learned counsel fof the applicant, in
turn; opposed the contentions made on behalf of the respondents and stated
that one of the 6 vacancies haa been made‘available due to the retirement
of an official belbnging to ST community and, therefore, only a ST
candidate coula have been empanelled against that roster point meant for ST

candidates. He also cited the case of .Suresh Chandra Vs. J:B.Agarwal and

Ors. reported.in 1997 SCC (L&S) 1146 and R.K.Sabharwal and Ors. Vs. State

of .Punjab and Ors., reported in 1995 SCC (L&S) 548 in support of his

contentions.
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6. . We have‘carefully‘considered the contentions put forward by the
rival parties. Ero& the ietter No.E/G/1024/4/1 (ACM-LDCE)/court/NKM dated
11.9.1997.produced Eefore us by the official respondents, it is quite clear
that at the relevant time of selection during 1993-94, there Iwere.3 posts
reserved for ST caﬁdidates agéinst ACM (LDCE) ana actualhavailability was
also 3 and thus there was no shortfall. The applicant could not have,
therefore, a ‘claim to be considered as a ST candidate and given the post
notwithstanding the fact that he occupied position number 7 in the panel
(Ann.A4) whilé fhere-were only 6 vacancies. ihe pbsition was that all 3
reserved posts for ST were occﬁpied by the ST employees as per the
aforementioned letter of the respondents although against ST.a figure of 1
has been shown against Item No.3) with heading "As per roster point". The
applicant has, however, not been able to substantiate his assertion that
this one of the three roster points for ST was occupied by a genéral
candidate. There Eéing three reserved points for ST and all three being
occupiéd ﬁith-no shortfall, in the noral course_it is only in future that a
reserved vacancy for ST would. become available for one of the ST employee.
We have also considered the case law‘cited by. the 1earnea counsel for the
applicant and fina that it is of no help to the appiicant. Ih the case of

Suresh Chandra (supra), the Apex Court had a case of applicability of

roster to a single isolated post, whereas in the present case, there is no

‘such controversy.: In thé casé of R.K.Sabharwal (supra)[‘it was held by

Hon'ble the Supreﬁe Court that the posts shown at the reserved points are

to be filled from amongst the member of the resef&ed categories énd the
candidates belonging to the general category are not »entitied rto be
considered for the reserve posts. In this case, the Apex Court had also,
howevér, observed that the roster is impleméntea in the form of a running
aécount from year to ?ear and the punning account is to operate oniy till

the quota providéd'is reacﬁed and not thereéfter. The vacancies arising in

the cadre, after the initial posts are filled will pose no difficulty. As

~and when there is a vacancy whether permanent or temporary in a particular
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post, the same willl be filled from amongst the category to which the post

belonged in the roster. In Bhup Singh v. State of Haryana reported in 1999

sSeC (L&S) 328, -the Apex Court referrlng to R.K.Sabharwal's case again held

that "roster is meant only for providing gu1de11nes for filling up reserved
quota vis-a-vis general category candidates and it ceases to operate when

prescribed quota is. achieved. In 1999(3) ScCC 129,-Babu Ram z;:C.C.Jacob and

Ors., Hon'ble the fSupreme Court yet again held that reservation, is in
relation to number of posts comprising in cadre and not in. relation to
vacancies as'laid,down by Sabharwal's case. On a perusal of the 1etter
dated 11.9.1997 produced before us after a direction issued in this regard,
it is apparent that there were only three posts reserved for ST employees

and all three stood fllled up with no def1c1enc1es. Although agalnst ST a

figure of 1 has been shown against Item No. 3) with heading "As per roster

" point". In normal course if any vacancy occurs in future due to reitrement

etc. against any of these three roster points, the vacancy will have to be

filled up by an employee belonging to'ST community.

7. In view of the above legal position and the facts and

circumstances of the case, this Original Application is disposed of with a

direction to respondent No.2- t ﬁ reconfirm that all the 3 roster points
4
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reserved for Scheéduled Caske officials were actually filled up by the

candidates from that community at the relevant time and if not, the case of

the applicant for promotion to the'post of ACM (LDCE) may be considered
afresh; Further, it may .also be confirmed that if any of those officials
belonging to Si community occupying reserved points for ST have
subsequentiy retired etc. thereby making available a vacancy, the‘same has
been filled up Ib? the eligible officials of the ST community. This
direction may be oomplied with within four .months from the date of receipt

of a copy of this order. No order as to costs..

(NP AN‘I) ' : ( (SKW

Adm. Member ' ) Judl.Member




