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_IN THE CENTRAL AﬁMINISTRATIVE TRIEUNAL, J2IPUR BENCH, JAIPUR. (ji:>
C.B, No.475/94 Date of order: |j Qi‘z,]ci/
Uredsingh, S/0 Shri Munge Ramj R/c C/c Sh.Gengs Singh, Ex-Lriver,
Nangla Dhanni Bai, Near Rajlway'Oifice_Rent House, Bayana, W.Rly,
last employed as Cellman under SEFO, New Delhi.
..-Applicant.

Ve.
1. The Union of India through General Manager., W.Rly, Churchoate,
Mumbai .
2. Senior Divisional Electrical Engineer(P), W.Rly, Kote Divn, Kota.
3. Additional Divieional Rly Menager, Western Railway, Kota.

.. .Respondent e.

Mr.J.K.Kasuchik) - Counsel for applicant.
Mr.Shiv Kumar)
Mr.M.Rafig - Counsel for respondents.
CCRAM:

Hon'ble Mr.S.K.Agsrwal, Judicial Member

Hen'ble Mr.N.P.Nawani, Administrative Memwber.
PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMRER.

In this Original Application under Sec.l19 of the Adminietrative
Tribunals Act, 1985, the applicant: mskesa prayer toc cuesh ané set esicde
the impugned order of removel fromw service of the applicant dated 2.9.92
an¢ 9.11.93 passed by the appellate authcrity by which the appellste
authority has rejected the appeal.

2. In brief facts of the case as stated by the aspplicant are that he
was initially appointed as Khallasi on 21.4.73 and was promoted on the
post of Cellwan B.T.M. He was sanctioned.leave for cne day i.e. 23.5.91,
but due to mental Giseases for which the applicant was under treatmrent of
Dr.H.B.Singh. The applicant repcrted on duty only on 9.12.92. 1t is stated
that he was further s=ent to Jagjeevean Rem Hospital for éxamjnatjon and
rerained there indoor patient w.e.f. 4.2.93 to 6.2.93. It is stated thst
the applicant was served upon a charge sheet. The enouiry was ccnducted
and the Inquiry Officer submitted his repcrt. On this report, respondent
No.2 imposed a penalty of remwoval frar service of the spplicent vicde crcer
dated 3.9.93. The applicent submitted anh appeal which was also rejected
vide order dated 9.11.93. The applicant'a]so preferred.a Reviejon which is
pending. It is ststed that while conducting enqufry the spplicant was
denied the opportunity to defend his case and he was punished on the basis
of surmises and conijectures. It is also stated that the order cf the
appellate authority is alsc nonspesking one and the penalty imposed upor,
the applicant ies Gisprcportionate to the gravity of the charge. Therefcre,
the impugned orders dated 2.9.93 and 9.11.93 are nct susteineble in lew.
Therefore, the applicant filed this O.A for the relief as menticned abcve.

N Reply was filed. It ie estated that the applicant was granted cne Ja
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leave for 23.5.91 but thereafter neither he turnédup cn duty nor sent any

informetion. Therefore, the notice dated 6.12.91 was sent to the applicent
at hie residential address but he only reported on duty on 9.12.92. It is

stated that the ressonable opportunity of hearing was given to the

applicant while defending his case. It is stated that the applicant was -

held guilty for wilful and unauthorised absence for more than 18 months.
Therefore, the punishment of removal from service was-rightly imposed and
the same cannot be caid to be dicproportio‘ﬁaté tc the gravity of the
charge and this O.A is devecid of any merit and lisble to be dismissed.

4. Heard the learned counsel for the parties and al=o perused the whole
record.

5. The learned ccunsel for the aspplicent has argued that (i) the

- applicant remsined ill during the. period of his absence and during this

period he took trestment from Dr.H.B.Singh. But this fact was not taken

‘into consideration before holding the applicant guilty for wilful end

unaﬁthorjsed ‘absence, (ii) that if he ie at 2ll found guilfy of wilful end
unauthorised. absencey -the penalty imposed upon the applicant is

g1 proport:onate to the gravity of the charge.

6. On the other hand the learned counsel {for the respondents has

submitted that the applicant remained sbsent for more than 18 monthe .

without any intimstion/information to.the departmental authcrities and
thie Tr:'bunall has no jurisdiction to appreciate/reappreciate the evidence
produced before the dJdepartmental - authorities as the Tribunal: - dces not
exercise the power of appeal. He has also argued that the punishment
imposed upon the applicant ie not Jdisproportionate to the gravity of the
charge. Moreover, the Tribunal has nc juriediction to interfere on the
ground of guantum of penalty. In support of his content:'or; he has referred
Union' of India. § Ore. Ve. Kulawoni Mohanty & Ors, (1999) 1 SCC 185 and

Govt of A.P Ve. B.Ashck Kumar (1997) 5 SCC 478.

7. We have given anxious considerations to the rival contentions of
both the parties and also peruced the whele record.
8. Admittedly the applicant remained absent irom 1.6.91 to 8.12.92

without- any intimation to the department. A nctice was alsc given to him

dated 6.12.91 for reportihg on- duty but the applicant did not pay eny
attention to it and he only reported on duty on 9.12.92. It also appears
that the Inguiry Officer considered the Jdefence of the appljéant and
thereafter held the applicaht guilty of wilful and unauthorised sbsence.
o. High Court or Tribunal while exercising the power of judicial review
cannot normally subs't:it‘ute, its own conclusion.

10. In B.C.Chaturvedi Ve. UOL, 1996(32) ATC 44 Hon'ble Supreme Court

inter alia held that the Court/Tribunal in its power of judicial review

does not act as appellate authority to reasppreciate the evidence and tc

arrive on its own independent fincdings on the evidence. The Court/Tribunsl
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-may interfere where the authority held the prcceedings agasinst the

delinguent officer in a manner in corisistent with the rules of natural
Justice or in viclation of statutcry rules -prescribing the mode of enqﬁjry
or where the conclusion of fjndjng reached by the disciplinary authority
is based on no evidence. |

11. " In indian 0il Corpcration Ve. Ashok Kumer Arora (1997) 3 SSC 72, it

was held by Hon'ble Supreme Court that High Court in such cases of
departmental enquiry and findings reccrded therein Jdoes not exercise the
power -of appellate court/suthority. The jurisdiction of the High Ceurt in
such cases is very limited. For instance, where it is found that domestic
inguiry is vitiate@ by non-observance of the principles of natural
Justice: (2) denial of reasonable opportunity, if findings are based on no
evidence, (3) punishment is Jdisproportionate to the proved misconduct of

the employee.

12, In Ruldeep Singh Vs. Commissioner of Police & Ors, 1998(9) Supreme

452 Hon'ble Supreme Court held that the Court cannot =it in appeal over
those findings and assume the role of the Appellate Authority. But this
does not mean that in no circumstance can the court interfere. The power
of judicial review available to.the'High'Ccurt as also to this Court under
the Constitution takes in its'strjée the domestic enguiry as well and it
cen interfere -with the conclusions reached therein if there Was no
evidence to support the findings or the findings recorded were such as
could not have been reached by an ordinary prudent man or the findings
WEYEe perverse or made at the dictate cf the superior authority.

13. In the instant case the findings of the Inguiry Officer to hold the

appliéant guilty cannot be- said .to be baseé on no evidence or perverce.

Therefore, the contention of the learned counsel for the applicant is not '

sustainable in law.

14. The learnmed counsel for the- applicant has arqgued that the punishwent
of femoval from service of thél applicant is Jisproportionste to the
gravity of the charge. The charge against the applicant which was held as
proved by the Inguiry Officer regarding wilful and unasuthcrised absence
for about 18 monthes or more.

15. TIn Ranjit Thakur's case Hon'ble Supreme Court has interfered with

the punishment only after coming'to conclusion that the puhishment wae in
outrageous definace of logic and was shocking.
16. 1In B.C.Chaturvedi Vs. UOI, 1995(6) SSC 719(2) it wes held by the

Apex Court that if the punishment imposed by the disciplinary authority or
the appellate asuthority appears to be_disproportjcnaté to the gravity of
charge for High Court or Tribunal, it ymﬁld be appropriately mould to
resolve by directing the Jdisciplinary authority or appellate autherity to
reconsider the penalty imposed or to shorten the litigation, jt.may iteelf

impese . appropriate eiir—=%=b2 punishment with cogent reasons in support
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thereof. .

17. B similar view was taken in Indian Oil Corperation Vs. Ashok Kumer
Arora (1997) 3 SCC 72, -it wes hel@ that the. Court will nct. interfere
unless the punishment is wholly disproportionate.

18. In Apperel - Export Promotion Council Ve. A.K.Chopra, 1999(2) ATJ SC
327, Hon'ble Dr.A.S.Anand, Chief Justice, has observed thast High Ccurt

cannot substitute ite own conclusion with record to the guilt of the
delinguent for that of dJepartmental authoritijes unless the punishment
imposed by the authorities is either impermissible or such that it chocks
the conscience of the High Court. " '

19. On the basis -of the law laid dcwn by Hon'ble Supreme Court, we can
safely say that the Court/Tribunal can interfere with in the quantum of
penaity if the sawe is diesprcporticnate to the gravity of the charge or it
shocks the judicial conscience. ‘ | »

20. In the instant casé,-the;applicant rerained absent because of his
mental Jdepression as per the report of the Inquiry Officer. It ie also
evident that before passing the order of removal frowm service the
applicant.has completed about 19 years. of service without any stigmes.
Therefore, - looking. to the: conditions of the applicant an¢ facts and
circumstances‘of this cace particu]af]y in relsticn to the gravity of the

charge provedfagainst the applicant, we feel that end of justice will meet

if the penalty of compuleory retirement is imposed upon the applicant in

place of remcval from service. _

21. We; thereifore, duash the order of removal of the applicent from
service dated  3.9.93 and order of appellate authority dafed 9.11.93 and
direct the disciplinary authority‘to reconsider the gquantum of punishment
to be awarded to the applicant for the alleged misconduct in the light of
the cbservations made -above. The whble exercise must be completed within 3
monfhs from the date of receipt of @ copy of this order.

22. No order as to costs. -

laas
(N.P.Nawani) ™ ‘ ) (S.K.Agarwal)
Merber (B) ‘ Member (J)



