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« IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
JAIPUR BENCH, JAIPUR '

O.A. No. 452,94 and 470,94 J99n
T.A. No. MA No.507/94

DATE OF DECISION 8’(] 9{ N v

7 ‘V‘
Ashok Kumar and Girish Xumar Jha Petitioner
d‘llU—ULb

Mr. D.P.Garg and Mr. Shiv Fumar

Advocate for the Petitioper (s)

Versus
“\J
g Union of India and ors. Respandent
Mr. M.Rafig and Mr. Rajesh Fapscr advocate for the Respondent (s)
CORAM 1

The Hon'ble Mr. S.K.Agarwal, Judicial Member

The Hon’ble Mr. 5. p.wawani, Administrative Member

o

1. Whether Reporters of local papers may be allowed to see the Judgement 7)<
2. To be referred to the Reporter or not ? 3
3. Whether their Dordslzups wish to see the fau- copy of the Judgement ? K

4. Whether it needs to bs circulated to other Benche_s of t‘he Trlbunal ? ><

&‘-Q/m/( ' %_Nj?/'
(2..AGEFTWAL) .

(N.P-HAWANT)
Adm. Member Judl .Memnbear




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIFUR BENCH, JAIFUR

Date of crder:p9® .08.2000

OA No.452/94, OA No.470/54

" with MA No. 507/94.

1. Ashok Fumar &/2 3hri Ehanwar Lal Sharma (applicant

1hN

¢
'

in 0A No.452/94), ot prezent employed as Head Clerk
in the office of Chief Works Manager, Western

Railway, Ajmer.

2. Girish Kumar S/0 Shri G.L.Jha

3. ' Vikaram Singh S/0 3hri Heera Lal

4, Anil Panwar S/0 Shri Durga

5. Kaushal Fumasr Chauwdhary S/¢ Shri Nand Lal

6. Tej Singh S/o Shri Chhotey Lal
Applicant Neas. 2 +to 6, in OA No. 470/94, are at
present employed in the Office of Chief Works
Manager, Western Railway, Ajmer.

.. Applicants
Versus
1. . Union of India through the General Manager, Western
. Railway, Churchgate, Mumbai.
2. The Chief Works Manager (E), Workshop, Western

Railway, Ajmer.

3. Sr. Pzrsonal Officer (Loca  Workshop), Westen
Railway, Ajmer.

4, Shri Samual Advin

5. Shri Suresh Chand Jain

6. Shri Mitha Lal Jain

7. Smt. Madhavi Joshi

8. Shri Pavan FKumar Joshi

9. Shri Mukesh Balyadani

10. Shri Jiwaraj Kothari
x;o
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11. Shri Mukesh Takkar

12. Shri Suresh Kumar

12. Fumari Rajni Yadav

14. - Emt. Despa Motavani

15. Shri Rajendra Kumar '
16. : Shri Vijay Rumar

Sundetr Lal
. 18, Shri Fakesh Faman

Reapondenkts Moz, 4 teo 12,

arrayed in both the OA
are working as Head Clerks in Wastern Failway, Ajmer
Division, Ajmer
\\’L
) . -+ Respondents
Mr. &.R.Chaura=ia, prozy coﬁnsel te Mr. D.F.Garg, counsel for
the applicant in QA 1o 452,94,
Mr. Sﬁiv Fumar, ccunsel for the applicant in OA MNe.d470/94
Mr. Hemant Gupta, proxy ccunsel to Mr. M.Rafigq, counz2l for
official respondents
Mr. Rajzzh Fapoor, counsel for privats respondent Mez.d bo 13,
CORAM:
Hon'hle Mr. S.K.A%arwal, Judicial Member ’
p :
v Hen'kle My, M.P.Mawani, Administrative Membe

‘ORDER

Par Hon'khle Mr. MN.P.llawani, Adminiztrative Member

These btwo

T
(i

COmme n order in view of 3imilar fac

1

of hky a

circumastances and the zubatantial  queaticons  for

raized | bhzing alsc practically the zame.
2. Th2 arplicants in these OAz are kazically aggri
Ly the ssniorvity listc of the &Eznicr Clerks publizhsd

Original Applicationz are Leing disposed

and

decision

eved

on

21.1.199%0, 3ince while preparing ik, senicrity has kesn wrongly
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agzigned on the kasziz of the result of the: zuitability tes

o

and not from the date of actnal cfficiation/promcticn agJainast
the non-fortituosus vacancies. They repr2zentated against auch
aggignment of seniovity and nok getting any relief, came

before us with these GAs. They, theretfore, sgeel a direction to
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Jn them the seniority frcm the Jdates

ot

h
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v w2yre promoted, allkzit on ad-hoc bhasiz, on the posts of
Senicr Clerke and ko accordingly modif€y the senicvity list of

21.1.1590 with grant of consequential bznefits.

2. W2 have hesard the learnad cowunszl for the parties
and have cavefully Jon2 through th: material on record.
a4, The -case of ths applicants iz that the respondents

did not conduct any @uitabkiliky test againat the promotee
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they wer2 lakcuring under a

[

quota betwasn 192
mis:oncepfion ~that the Jivil QCcurt, Ajmer had izzu=ed a
temporary injunchicon res3training them from holding the test.
They were, howszver, promoted on ad-hoo basis, during the said

rericd on Jdatez given in the OAa. They contend that their

1J]

enicrity should count from such Jdates =zince promctidns ware

I

ajainst non—fortituoﬁs vacanci2z. They alss contend that it
was wrong to Jive seniorvity over them to the rezpondents, who
ware appcinted againak the Jdirect recruites guota on  the
ground that thay wsre racruited earlisr on regular basis. It

is

10

tressed on bzhalf of the applicantz that the promctions
ajainat promotee quota was Jdelayad for no fault of theirs and

they cannct be Jdisavantaged on account of such dzlay.

5. Th2 respcondsntz have zmphatically denied the caz=2 of
the applicantz. It has been stated on their bshalf that

raguirad zuitability tests were carried out by them as and
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when regquired and a notificakicon for such a ktest was izzued on

12.4.1982 Lut due to the injunction izsued by the Civil Court,
the s=selection process had ko be defarred (Anns.R1 and R2

refer). Az socon as it was poasible ko condust the test, these

therefore, contendsd that their inabkility to hold the test
earlier was not Jdne £o any faulk, laxity or delibezrate d2zign
on their part. The applicants app2ared in the testzs willingly

with no aobjecticon and ware alac succesaful. Their seniority

£ ]

has corresctly hkesn assigned from the Jate of their passing the
test as it cannct b2 assigned from the date of their ad-hcc
appoinktment, without passing ths =zelection teskt, even if the
vazanciss were non-fortitucus. The rezpondents have also

d2nied the allegaticn of the applicants that they conld come
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to know of the senicrity list daced 21.1.195 1w in 1593 or

1994 as seniority lists are sent te different sections/units
immediately after their puklicaktion and are got ndted by the
concernsd zmployess. They have annzzed a copy  of =zuch noting
ag an ewample at Ann.R2. It has, therefore, Lkeen strongly
cantend2d by the r23pcondents that the allegaticon mads by the
applicants  is only a futile attempt in covering uap the Jdelay

and MA WNa.507/24 iz only an ztzn2icon of 3uch attempt and
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dezerves to be dizmizzed and conseguently the GAs are al
liakle tao be dizmizsed on the ground of Jdelay and latches c¢n
the part of the applicants and the 1z3al pozition that well

2ttled things in administraticon should nokt b2 unssttled.

6. Wz have carefully conzidered the rival contenticons.

We fa2l that thz appliczants w2re not only wsll aware of the

W

genicrvity list dated 21.1.15%%0 but also failsd E£o raiss any

jection againat it within one month az stipulated in the

ordar -izzfd 21.1.1%9%G0. It is nok possible for
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emall unitz and seckions to b2 not aware of an important and
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parsonal matber ity for zuch long perind as 3 or 4
véars. W=, +therefore, rejéct their cantention  akout being
unavare of the z2eniovity lizt datced 31;1.1990 made befor2 us
az als> in MA Ho.507/1994, which is alsa liable to  be
dismizzed. We are <f the considered visw that the applicants

are naw prevented from challsnging the seniority list of

(]

January, 1990 and ssek major unsetktling of things well settled
Aver. vears together and seszk to jump‘over a large numbevr of
their seniorz. The law as it has Jdeveloped by naw cauticons the
Ccurtz/Tribunals rakther strongyly in this regard. Su

refer to the caze of B.E.Bajwa and Anr. v. State of Punjak ani

»ra, veporied in JT 19983 (1) 2¢ 57 in which Hon'ble the

gervice matters, gqu2ation of sznicrikty shownld nok bz opened
after a lapsze of reazonable p2ricd hecause that resulis in
disturbhing ths settled poszition which ia nat juatifiakle". We
feal that 2 to 4 vears of Jelay in thess OB3 is material

encugh Eo preveni ue from interfering with the seniority list

abhle to  be

]_‘l

af 20.1.1990 -and the 0OAz ave, therefore, 1i

iamizsesd on this count alone.

o

7. Having arvrived at the decizion as menticn2d in the
praceding paragraph, it was not necessary for u2 ts 3o into
tha meritz of the case. However, in rthe overall interest of

justice, w2 have decided to A2 2o0. On careful conzideration of

rival contenticons, we are of the view that the delay in
holding the selecticon te te £ill "promotee qucota" was nob on
assounk of any caralsszsnessz, lapse, fault cor Jdelikerate dezign

~n the part of the vaszpondents. This prevents ua from
congideringy  any  special  dispensaticon for  the applicants

~egarding senicrity ko b2 aszigned to the applicants from the

ol
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date of their ad-hoc promction ko the highar post. There are

many e2xigencizs and imponderables that administraticn has to

face, when thay are not akle to stricitly follaw the schedules

. nf direct recruitment ot promcticns. When the recruitment to a

poet  is  baz:d on  three modes viz. promotions, Jdirect

rzeruitment of gradustes from the FRE and direct recruitment

hased on 1

imit=sd Jdepartmenkal =xamination from sServing

¢

officials, az the case iz hsre, one or other of the three

group may fa=

these O0QA=z, t

dizadvantaged at one point of time or other. In

ha applicants who wer2 to be appointed through

promotee Juoka are fesling 2o disadvantaged. At some osther

may bs Jdzlay in £illing up the vacanciez in

b respect of the other Lwa grbups and they will similarly feel

' dizadvantays

« This sgituation can at k23t ke Aescribed as an

nnavoidakle 2wigensy of asrvice. Of courae, the Jdelay .chould

not ke due to deliberabe fanlt of the administration. Having

ome Lo the

0

the part of
ourzelves to

gzniovrity ko

2
P

applicanka wi

seniority as

learned <ouns

jurizprudance.

roncluzion that thare was no delikberate Jd2lay on
the respondents in this case, ws cannot pursuade
direct thz respondents to consider asszigning the

\

rhe applicants from the date of their ad-haoc

! rpromotion, 2ven if it was againsk non-fortituous vacancies.

Most importantly, the ad-hoc promoticons ware given to the
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thout going through the zzlecticon pro

hoz promotion dshora the rules cannck be ccounted towards the

por wa2ll &stablished principles of administrative

~ase law <cited by the

(14

In view of this, rth

21 for the applicants is <of no help to th2 cauzs2

of the applicants.

8. In
circumstances

Applications

~f thiz case as discnzzed above, the Original

As not fuccesd and ars accordingly dizmizsed with
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——
(N.P.NAWANI) (S.K.AGAP.WAL)

Adm.Member ' Judl .Member




