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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR
Date of order: 24 Tk Auguet, 2001

08 Mo 203,194

Krishan Kumar Shsrma s/o Shri Suresh Chand Sharma r/o 85, chivaji

Magar, Civil Lines- Ex-JTO O/c the GMTD, Jaipur.

. .Applicant

 Versus
1. - Union of India thrcugh the Secretary to the Gevernment,
Ministry of Comrunications, Department of

Telecomrunicat ione, Sanchar Phawan, New Delhi.
2. : The Director General (Telecow) Government of 1Indias,

Sanchar Bhawan, New Delhi.

- 3. - The Chief Genersl Manager, Department of

Telecommunications, Fajasthan Circle, Jaipur

4. The Directcr, Telecommunicetions (South), Departwment of

Teleccmﬁunications, chernmént of India, Udaipuf.
5. The General .Ménager, Telecommuhicationé, Department of
Telecommﬁnicationé, Jaipur Distfﬁct, Jaipur.
.o Respcndehts-

Mr. M.S.Gupta, counsel for the applicent

Mr. U.D.Sharma, counsel fecr respondents

CORAM:

Hon'ble Mr. S.K.Agarwal, Judicial Member
Hen'ble Mr.A.P.Nagrath, Administrative Memker

ORDER

Per Hon'ble Mr. A.P.Nagrath, Administrative Mewber

A chargesheét vnder Rule-14 of the CC3 (ZCA) Rules, 1965
wos jssued vide Memo doted 19.9.88 on the charage of un—aufhorised
absence. On. conclusion of proceedings including the depertmentzl
encquiry, the Disciplinary Authority, Director Teleccm (South) Udaipuf

vide order dated 12.7.1932 (Ann.A7) imprsed a» penalty of Jdismissal
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o

frgm' cervice. The applicant preferred an appeal dsted 10.8.
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sAdressed to the Divector Ceneral, Depertment of Teleccrmunications..

This amppeal came to ke decided by the Chief General Manager, Teleccm
v an crder dated H.6.03, v:c.«rrvmunicated to the spplicant under letter

dated 23.7.1953 (Ann.Al) cmd letter dated 23.3.92 (Ann.Ai'). Ey filing

this OA, the applicent seeke guashing of the orders dsted 12'.7.1'_399

and 9.6.1993. | | N
2. The main grounds, on which zcticn of the Disciplinary

Autherity of imposing ponishment of dismissal from service, has keen

sczailed is that Divector Telecomminaticns (Scuth) daipur, whe hae

r2ssed this srder is not competent to do so. The appointing authority

of the applicent f' the post of Junicr Engineer in Scale Fe. 125-700)
wzs District M-anag ey Te].'e’r:l’p':ynes,.' Jaipwur who, as rer notification of
the Gtvvernment of India dsted 17.1.72 under the c~rders of  the
Pfesident, was declared as the Head of the Department. Contenticn of
the applicsnt is that Directcr Telecommunicaticns (South), Ddsipur is
nct the Head of Department and thus nst appropriste autherity for
péssjng the crder -f dismissal acjainst.the applicant. While raising
this orcund, the spplicant hae .alsf:- given the kackgrocund on which
a::ficn wag taken ag2inst hif'n and stated that his trsnsfer wes not
rréered liy the competent svtherity and such 2 transfer crder beinag
veid ak initio wes fe-ijl.’lil‘e'd to be ignored by the anth-rities of the
Departmeht. It has 2lec Leen sul:rr-itf:ed that the inmiry proceedings
were initiated by an in-:é»mpétent auth-rity under which the api:-licant
had never worked and were in cc,nt‘r;avent icn ef C;:'S (:27a) P.ules 1555 and

principles of natural fustice as enshrined under Article 211 of the

Constituticn. The stand cf the aprlicant is that the disciplinery

20 uf‘ecdmgs agalmt him cculd have been initiated cnly by the D1"tr3

Manager Telephones, Jaipur and any punishrrent cenld only have Leen

imprsed by him. The instant proceedings initisted by Telehpone District

Fngineslr, EBanswetra and the c‘rder of punishment impoeed by the Divector
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Telecommmicstion (Zcuth) Udasipur, who was not Head of the Department,
ere viclative of Article 211 of rhe Constitution. The applicant has

alsc. taken a2 plea that crder of the Appellste 2uthority dsted oth

June, 95 was never delivered to him and the ssme alec dezerves to be

quashed being without juriedicticn. Wrikten staterente have been filed

cn behzlf of either gide and these have keen taken on record.

3. The learned counsél fcr the applicant Shri M.S.Gupta, in
his argumente, stressed the point that the mrder cof inposition of
penaity  was veid sb initic, as'_the szme wes not  isesuwed Ey the
conpetent  autherity. The learned counsel referred tc office «3rder‘
dated 21.6.1977 (Ann.A3) t@_contend that the é;{licant was appointed
&s Junior-‘Engineef by the District Mznager vTelefhones, Jaipur and
under Article 211 of the C&nétitution, no authorify lower than the
eppcinting authcrity‘éab impoee 5 penalty of diswmisszl, remcval or

compulscry retirement on any delinequent. employee. He referred to the

Presidential notificaticn dated 17th Janvary, 1972 under which Jaipar

Telephohe District waé created. Fara & of the said nitificsticn states
as under :-
“6. The Frecident hes further Leen pleased to Aecide
that the District Managér AT@lephonés, ﬁaipur will
exercise =1l the powers of the Head of.Circle. He will
alsc function ss the Head of Derertment under SR_Z(]O).
The District Menzger Telephones will function directly
under the Directoratcr General'.

He cﬁntended that it wes only an officer declared 28
Head of the Department, who cculd imposé a penalfy of dismizeal on the
epplicent. Director Ttleccnnunicatfans (Scuth) Ddaipur, Vho hes

irposed the penalty cn the appljcant, has nct been declared as Head of
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the Degartrent and thus, is not co'yetént to  inpose .penalty of
dismissal. The learned zcunsel alsc referred to Chaudri's Commilation
of the Civil Zervice Fequlaticns, Vel.TI Pert T, rule 24 (1) of the
CC3 (CCA) Fules, 1965, issued vide lictificaticn of the Covernment of
India dated 20.11.1%55, whibh.;rcmides as under:-—
"34. Repeal and Saving
(1) Subject to the previgicns of Pule 32, the

Central Civil Service

™

(Claseificstion, Centrel  and
Apreal) Rules,. 1957, =nd the Civiliane in Defence
‘Services' (Classification, Contrsl and Appeal) PRules,
1952, énd any notificetion e crders issued thereunder
in so far as they are inucnsistent with these rules, are
hereby repealed:
Pr¢vided that-

(a) suéh repeal shall not affect.the'pmevious operatien
cf the eg2id rules, or any nctification or crder ﬁede, or
anythiné dene, cr ahyvaction téken; thereunder;

(b) any proceedings under'the @sid rulés, pending at the
commencement <f these rules shall be continmied and
disposed of, as far as wéy ke, in acccrdance with the
provisions of these rules, as if such rroceedings were

proceeding under these rules."

and steted that with iésue of thfs letification dated 20.11.1965, the
CCS (CCh) Ru1951.1957 and any ncotification or ordefé issved thereﬁndér
in sc far as these sre inccnsistent with 002 (30R) Fules, 1965, stand
repealed. Ac&crdjngly, SRO G20 of thé Ministry of Commmicstion (Pest
and ITelegraph) dated Z3th Fétruary, &7 and subseduent arendment
therecn stced repealed. Hie contention ‘was that after this
nctifi&ation and Bulé 34, in case of Greup 'C' steff te vmich the

applicant belonas, conly Head c¢f Department conld impose penalty of




o

: 5
diemisesl. For this, the lesrned ccunsel placed reliance on the
deicision of this Trikunzl in ©A 10.741,88 M.L.Sherma v. Unicn of

India and cre. The learned ocunsel alsc plzced reliznce on Civil
Service Regulatichs and the cases c:f: the Hon'ble High Court of
Pajasthan dated7.2.1235 in Hsnumen Frasad Sharme v. Union of India and
the cases of the Aper Court in (1977) 2 220 744, ‘Ihs Management of
D.T.U. v. Sh};i B.RP.L.Hzjelay &nd arr.; (1972) 2 32C 749, Gurcharan
Singh v. State 'of Haryans; AIF 1%7% 32 1912, Irishna FKumar v. The

Divieicnal Assistant Eleckrical Engineer, Centrz2l Railway &nd ors.:

S AR 1979 EC 191-'.1, Gujrat Steel Tukes I[td., v. Sujrat 3Steel Tukes

Majdocr Cabha: FLW 1271 336, State of Feljasthan v. Ashraf Fhan as also

the rcyder of this Trikunsl ‘dal'ed J8.1.%d in 02 No.21,/20 Femii Das

- Msheshwari v. Union of Indis and core. in support of his contenticns

that no authority lower than the appointing suthority could impose the

renalty of dismissal.

4. ‘ . In the repl.y nf the resp:.nde-rits ard the written
statement submitted by them as alsy the stand taken by the learned
counssl  on their beshelf, the rplea c'f the learned ccunsel for the
app]ticant that SPO G20 stocd repealed, has Leen cointested. The leatrned
counsel  for the respondents argued that only such of the rﬁles and
notifications have Leen reresled which are inconsistent with the

rovised rules of 1955. This Aid nok nesn that SEO S20 has ceased to

cperate. The lesrned o-~ounzel has referred to a large number of

amendments  including the latest igsned on lgth i‘Mﬂ:—.y,i 15980 urder

Precidentizl p:.wérs vherein emendment to SFO G20 have Leen issued. The

learned c-unsel contended thet ik wss chbvicua that SFO 520 and rulses

made thereunder ~ontinued to survive snd crerate.

5. We have aqiven cur anwicus ~onsidersticn to the rival

erntenticns. There is no dispukte that under Article 311 (1) of the
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constitution it is enshrined as under:-

| "(1) Mo perscn wheo is & wember of & civil service of the
‘Unien er an All India ZBervice or 3 civil gervice of a
State of’holds a civil poét @nder the Unioﬁitr & State
shall be Sjsmissed' or  remcved 'Ey an .authcrity
sukordinate to that by which he wes arpointed.”
This means  the %uthority which czn inxosé renalty cof

dismisesal, remival cr-compulscry retirvement haz to ke the asutherity

competent £ sppoint = charged official to the grade in which he was

~working cr ths autheority which actually’appointed the charged cofficial

to that grade cr the suthority which appointed the charged cfficisl in

the initial grade, whichever of,thése is higher. In the instant case
it iz adwitted thak the applicent was ar@cdhted ze Juni@# Enainser by
the District Manager Telephoneé, Jaipur. The issve to ke éetermined is
whether the avthority competent to'impose this pehélty has to bhe of
the ceme rank &nd co~upying the poet in khe same qrade or he hés
necessarily to bé the‘Héaﬁ of the Department, as contended by the
learned ccuneel for the applicent. We £ind from the nctificﬁtjcn'dated

]Z*ﬁ January, 1977 (Ann.ad), in Fsrs & of which it hes been

spacifically stated that Distrist Manager T@léphcnes will also

function ss Head of the Deparkment under ZF 2(10) (emphasis surrlied).

We hsve consulted Cupplementzry Fnle 2(10Q) and fihd that these
Snpplementary Bules have no relaticn with O0F (O72) Fnles. Declaraticn

ags Head nf Department vnder ZF 2(10) is only for the porpose of item

- movered under Supplementary Pules only and d-es not ‘expend to matters

~ e

covered under Fundamentzl Fules <r ofher statutery rules like CC3
(°CA) Pules, 1965, Thos, we are n:f eble to agree to the grounds
faised Ey the apxlicant that Disciplinery Authority hss necesserily to
be Head «f the Department. There is nc ferce in the antention.of the
ap@ljcaht that it is the éuthcrity in Jeipur District whe chculd bave

talen acticn agsinst him ond not the Divestor Telescmmunications




(8cuth) Udaitur 22 he hzd not Jjoined in @sipur District. The
applicent after havina keen transferred frem Jeipur‘wés released to
rep-rt to the newvcffice of poeting =nd with thig posting he ceazed to
ke =n employee of Jaipur District, It is in fact the éuthority in
Udaipar District which ie competent to take disciplinary acticn

agzinst the applicant.

6. vThe ~ther plea talken ty the learned ccunsel for the
ap{ijcant ie that IR0 610 stocd vepeadled by 203 (OCA) Fnles of 1965
. _ -under SRO-62
and thus, any order reszed under the delegati-n of pcwergﬁéannat ke
enforced  as these have no‘ legzl sanction. The learned  counsel
centended that_ sfter vepeal, the powers  to remve or dismise tﬁe
&elinquent employeé are cnly vested in Head of Derartment. We have’
perused the Ewesidentiai notificetich dated 2%th May, 1920 igsved by
the Ministry of Communisat ione by which :értain amendménts have been
rede in ZFO E00 dated ISth Feb. 1957, It e chbvitus that SEO @20

cont inves to srvive and opetate. ' ‘

7}L*j At this stege, we consider it ﬁecessary te refer tc the

judément of chibleithe High.Court cf Fajasthan in the case of Hanumen

Frassd Sharms v. picn of India, SB‘¢Zivil rd Bppesl lo.l12/1973

relied upon by the lezrned counsel for the spplicant. In that sase the
fellewing subetantisl questi&ns of law were framed:-—

"l. Whether the 8RO-620, which was issued in

rursuance <f the rpowers oonferred by sub-rule (2) of

Pule TT, Clause (k) =f sub-rule () of rule 14 and sub-

rle (i) cf ruvle ZZ of the Central Civil EServices

(dlassification, Centrel znd Appesl) Fules, 1957, still

hclds, quzd  zfter ccmmencément of the CCZ (C.C.5A)

Pules, 1965, and inclusion of Bule 26(1) with effect

from 25th September, 1971 2
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2. Whether the schedule attached to the C.C.S.
(C.C.& B.) Rules, 1957, shall continue tc govern the
‘cose of the petitioner in spite of the fact that a
different schedule was brcught into force after the re-
encagemrent cf the rule, 1965 and re-~cocnstitution cf‘ the
Department by the Presidential Order dt. 17.1.1972 2
| 3. Whether the D.E.P., J.T.D., or the Accounts
Officer (T.A.)‘is the head of offjcé,who was competent
to issue remo alcngwitn the staterent of allegaticns,
and was further competent to impose a penalty on the

rdaintiff—appellant ?

It wes held by the Hon'ble Single>Judge in that cose
tbat in view.cf cémjng into forcé of 228 (CCR) Pules, 1265, SRO 620
did nct survive keyond 24tH September, 1971 and thét any deiegation
made under the said SR 620 shall cease to have any'effect beyond that
daté; But as we. have stated atoverthat SR A0 ;oﬁtinues to be in
effect and cperative even after coming into effect of CC3 (CCA) Rules,

1965(f3hd repesl. of CC3. (2TA) Rules of 1957. There have been

Presidentail notifications introducing amendments in 5SRO 620; the

latest tﬁought to our motice beingfof 1930; The reason vhy the Hon'ble
High Court arrived &t. the conclusion, which is‘altogether different
frdm the findings we have reached keccmes cbvicus when we noti&e that
the High Céurf in this case, did not have the benefit of any

assistantce. frcm the side of the. Union of India. It has specifically

" been mentioned by the Hen'ble Single Judge hearing that case thet

Uniqn of India is un-represented and ncne has arrpesred to cppose this
appeal (?ege ¢ of that judoment refers). Wé find ourselves bbund by
the Presidential notificatjonsirelating te SkO A20 2nd we ére.guided
by the stétufcry previsions made thereunder, including the attached

schedules theretc.
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8. The powers delsgated under this 3RO have lensl sancticon

and action taken under such deleoaticn cannct ke cmesticned on the
grcund that such & delegaticn ie ﬁcnest. It has alsc been brought to
cur notice that District Manager Telerhcnes ie en cfficer in Junior
Administrative Grade and the Disciplinsry Autherity, Director
TEIeccwmmnicatians (Zzuth) Udaipr is also an officef in JA Grade. We
are of the view that Dis~iplinary Authcrity keing cf the sarwe status

as the aprointing avthcrity, there is ne illegality in the acticn of

C
h

the Direstcr Telecommnication (Scuth) Udaipar of imposing penalty ¢
diemiesal on the applicaent, as Director Telecommunicatien (Scuth) is
the competent anthoriky Feing =n offiner of the same rank and status

as the apr inting authevity. Tho applicant has f2iled Ko estaklish the

grounds of his arievance.

9.  We, fhercfnte, diswise this applicaticn as deveid of any

merits. Nro crder as ko ooste.

..._,1)

e '
la/u-«-]j) , ; éS
(A.P.NAGRATH) - - / (8.K.ACARWAL)

Admr. Member . Judl .Member




