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IN THE CENTRAL ADMINWISTRATIVE TRIBUMNAL:JAIPUF. BEMNCH:JAIPIR.

0.A.NO.2/94 ' Date of cvder:Q—j 1457

O.P.3hrivastava _ : Applicant
Versus

1. Inion of India through the Szovetary to

the Government, Ministry of Home Affairs,
Goverrment of India, New Delhi.

Secretary
f

Stak
to the Goveirnment, Department of
Personniel, Pszjasthan, Jaipur.

fate of Pajasthan through the

¢ Respondents

M, Ajay Pastogi, counssl four the applicant
Mr, U.D.Zharma, counssl for rvespondsnt 1lo.1
Mr. B.N.Purchit, counsel fov rezpondent 0.2

CORAM:

HOW'ELE SHFI O.P.SHAPMA, MEMEER (ADMINISTRATIVE)
HON'ELE SHRI FATAIN PFAFASH, MEMBER (JULICIAL)
ORDER

PER HON'BLE SHRI FATAll FPAFASH: MEMPEP (JUDICIAL)

In this original application filed Iy the applicant
Shri O.P.Shrivastava under Section 19 of the Administrative
Tribunal's Act, 1985 an impcrtant guestion of far-rsaching
implications has been rais=d. The guestion ig "Whether Rule
6(2) of the All 1India Services (Death~cum-Retirement
Benefits) Pules, 1958 (hereinafisr referied to as the '1958
Rules') which relate to with-holding of gratuity or death-
cgm-retirement gratuity till  the conclusion of the

departmental disciplinary procesdings is  ultravires of

‘Articles 14 & 16 of the Constitution of India and iz liable

-, to be guashzd and set-aside.
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2. The facts ocut of which this question haz emerged ars
that the applicant who was  initially a menlwr of the
@jasthan Adminiztrative Service and joined the cadre on 5th
December, 1920, 3ot Senicr, Selecticon and Supertime Scale of
the Rajasthan Administraktive Service (for short 'RLALS.').
On 15.5.1991 he was promcted €0 the Indian Adminiztrative
Service Cadve and was Jiven aenicrity of the year 1982 as
per the Indian Adminiskrative Servicg (Arpointment by
Fromotion) Fegulaticns, 1955, On atkaining the age of

superannuaticn he retived from service on 223.2.1903,

3. It is the case of the applicant that inthe year 1926
while he was in the Selecticon Scale of the F.AS. and was
posied és Administrator, Municipal Council, Ajmer he tonok
varicus steps to check‘ its evazion which was permiszible
under the provizicns of the Municipal Act. May hbe this
action of the applicant annoyed certain local polotical
leaders and zome subordinate officers worlking under him;
that respondentz proposed to hold an engquiry under Pule 8 of
the 211 India Service {(Disciplinary and Appeal) Pules, 1969
and he was served with a memcrandum dated 23.5.1996 (Annx.
2/3) alengwith a skatement of allzgations, interzlia, on the
grounds that he hasz mis-uzed his cffice while working as
Administrator, Municipal Council, Ajmer in the year 1926-87
and that his acticn has resulted in causing = loss of lacs
of rupess to the Council. He Jave a 1~ta11 =1 reply to ths
charge-shest tut before the dizciplinary gvoceedings could

be concluded, he retived f£from serviee at th of

i)
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superannuaticn on 28.2.1992,

]
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¢
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4. It is the grisvance applizant that after his

retivement from service, the Sovermment of  Fajasthan,
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respondent 1llo.2 bosk a  desision for  with-holding the

gratuity and ocommutation to  pan=ion kenefite of  the

applicant vide ocrdzr dated 21.—1.1993 (Ann.A/1). Further in
the gart of the ];éﬂdéh«:([ of dzpartmental proceeldings agjainst
him, his Leave Encashment Salary/Fay was alec with-held. He
made a vrepresentation to the crekbary, Depavtment  of
Fersomnel, Coverrment of Fajasthan on 27.2.1952 and alas to
the Chief Secretar,;, Government of Fajasthan on 6.5.1993

(Armx.A/1). Feeling agyrieved and having hzard nothing from

L)

the respondents the applicant has approached this Tribunal

to claim the following reliefs:-

“i) That Rule €6(2) cof the Pulez of 1952 aa far as it
relates to with-holding of Gratuity or Death-cum-
Eetirement Gratuity till the oonclusion of  the
diaciplinary proceszdingzs ke dAsclared violative of
Articles 14 & 15 of the Conatuitntion of India and it
be quazhed and set-azide.

Aates

T U.lutw crder or divectiong ords -
th

e r
(Annz.A/l) whecely the Gratuity of
ant has been with-held; be Jdeclared to e
and to thiz extent thies order be quashzd and
aside with a farther praysr to release the Gra
the applicant alongwith interest at the kanl vate;

]

]
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iii) By iszue of an appropriate order or divection:
crder  Jdated E.2.19%95 wheveky  for the parposs of
computation of pension; the dsducation of Ps. 550/-
'Personal Fay ' mads ke dzcalred kad and the same be
ashzl and zek-azide and the respondznts b2 divecked
to include the ‘'Personal Pay' of the applicant
Ks.550/- for computation of pensiong :

iv) By an appropriate  order r direction the
rezpondents ke divected  to ] < the Leave
Encashment 3Salary of the applicant which is due and
payable to the applicant alongwith interset at the

%//Bank Rate.

Cr
releas
)
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5. The respondents have filed zepara abe sounters to the

(1

O.A. filed by the applicant. The Vs.l:arui of the Government of
India i.s. rezpondent 1lo.1 has been that by the impagnsd
order dated 21.1.15%53 (Annz.A/1); the rayment of Gratuity of
the applicant has not beszn with-held ander Pulz (1) of the
Fules of 1252 Lut has been deferrsd till the oonclusion of

the” departmental procesdings pending ainat him and isaue

m
1o}

of final crders in thoze procesdings as per the provisions
of the FRule €(Z) of the =aid Fulez. It has further heen
averrad that deferment <f pa,yment ‘of atuity by the =said
nle 6(2) iz perfecily propsr, justified and
leyal and is not vi-:,lativé of the provizions of Articles 14
& 16 of the Constitubion of India. It i JAdenied that the

proviaions of Paymeht of Gratuity Ack, 1972 are elicable

n

in the case of the applicant. It has also besn averrvsd that
Rule 6(1) of the Rules of 1955 has since bzen amendsd vide

Clarificatory Amendment of the 2aid rulzes by the A3l India

n

ervice (Death-oum-Fetiremsnk Benefits ) Amendment Pules
1953 (Annz.F/1) which came into foroe wez.f. 19.6.1992. By

irtue of thiz amendn=nt alsc the Tentral Government has

<

reservead t':'.itself the right of \~Jith—1-:,l-:’uin-;; the pensic;n as
well as Gratuity and alac for ovier n'j LeIvEry therefrom.
The stand_ of the State of Pajasthan (resrondent Me.2) is
that payment of Gratuaity is swbjsct £o the conditicnz of the
Service from where a member of the zsvve retive _.., In caze,
the dizciplinary procesldings result in Jdismissal oo vemoval

rvice cannct ke =2aid to

7]

from service, the member of the =2

t :
\I)
[
)]
3
(Z‘.
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=

have retired ani itled to get any beath—cum—

Retirement Gratuity as iz =wwvident from the provisionas of

Rule 5 read with Fulse 19-2(1) of the Fnles of 1952, It is
alzs averred that Gratuity being a substantial amount any

difference found may ke reocovered az per the provizionz of
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Rule 19-C (1) of the Fules of 1952, Ancther stand iz ‘that
Sezctionz 13 & 11 of the Fayment of Gratuity Act, 1972
relates o Frotection  of  Gratuity  from attachment in
grmecution of any Adecves or order of any Civil Pevenus or
Criminal Court and tl'nét it iz no whare &tated that the
employer cannokt vrecover his dues or with-heold the zame for
the time Lkeing during pendency of  any izciplinary
procesdinga. Ik iz denizd that gratuity iz an earnsd salar);

at iz a pressnt from the smployer in recognition of his

(=3

gervicez thoush regqulatesd by the Fules of 1952 to take into
account the péracnal pay whils compnting pension. Similarly,
in relati-;-n t~ Lezave Encashment of the applicant, it has
been  avarred by the State of Fajazthan that it has b2zn

with-held in view of the provisions of Pule 20-B(Z) of the

iz

117]
‘-r .
=
b

All Irdia Services (Leave) Fules, 1955 a T

Al

w

poesibility of sSome mingy becoming recoverabls from  th2
applicant on the conclusicn of the diaciplinary procesdings
pending against him. It iz alsc I cnizd that the impugnsd

crder Aated °1.4.1993 iz illegal, ultravives, arbitrary or

viclative of provizions of Articlas 14 & 15 nof the

Constitucion of India.

G. The applicant having not pressel relief (iii) in the
O.A. relating to the deduction of 'Peracnal Pzy' of Ps.
EEO=00 in compnbing pension of the. a_}[:'li-:ant, we heard the
iearned ~ounzel for the applicant Shri 2jay Pastogi and chri

U.D.Sharma for Fespondsnt 11o.1 and Shrid B.l.Purchit  for

i

reapendent lio.2 at great length on the remaining isausz and

have =zamined the racovd in gqreat dztail.

7. 1t has been vehemenily arqued by the learned counsel

for the applicant that under Pulez &(1) of the 1952 Fules,

Whe pravision iz mersly to wi fh-hold or withdraw ' penzion’



ce any part of it whether permanently cr for oa specific

pericd and it does not extend, neor includs the amount of

Craitnity payalble to a member of bthe setvics on vetivement.

o
T
g
b
s}

An-_rth@r Il2a -which has keen press=l by the lzarned counsel
for the aplicant iz that the applizant retired from

ervice  wee.f.  IZ8.2.1992 on attaining the  aje  of

n

supsranmation, “hence .the notification  Jated 5.5.1993
(Annz. P/1) by which an amendment has been inccrporated to
the effect of aldding GLatlll"" alas alongwith pension in the
opéning portion of Sub-ruls (1) of E'.ule o of the 1958 R{Jl-;-s;
v’ iz not applicable t the applicant as it woild le deemzd to
have come into foree on the date of its publicaticon in the
Cv‘fi-:.ial Sacetbe. The argumsnt iz that the applicant having
retired sarlier than the pul:nli':atil:;r"n of the notification,
the respondentsa -:51mc-i: be allowsd ko take ite advantage to
support the inpugned crder dated 21.4.1995 (Annexurs A/1).
The learnad Counsel for the applicant has alsc -:’lrat;m our
attention to aub-rule (2) of Puls '6 of the ‘1'3)'5'5' Pulez and
has trisd to impress that in any view of the matter the word

"Pension' used thevein cannct ke read to includz 'Gratuity!

-

calzo for purposss of vecovery from the applicant in case the
departmental pr--..,e»:-a:'ilngu vesnles in imposing any pecuniaty
penality alss and 13 H ns ultravn"* to the provisicons of

Articles 14 & 16 of the Constitution.

s. In contrast te it, the learnsd couns:zl  for  the
respondents while cupl.nz-rtm»j the izanance of the impugned
order dated 21.4.1993 (Annz.A/1l) haz relisd upon a judgment

of Hon'lle the Supreme Conrt in the case of Jarnail Singh

~

V. The Secretary, Miniastry of Home Affairs and cothers,

1993(1)2LF 23. On the kasizs of thiz avthority, it has lb=en

&}‘(/uréd bry the learn2d oounasl for the vespondentz that the
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amendment mads Ly the vespondents vide its Motification

dated  2¢.5.1953  (Annz. F-1) iz merely a3 clavificatcry
{

amendmznt  and  that  the word Penziocn has  alws,s  been

understoe-d o includ
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term  pension has  keen uweed in contradistinction to
gratuity.The learned oounsel  has  alss  supported  this

contention with ancther authov of Hon'kle the Supreme

ll
l‘l'
N

Court in the ocase of Stake of Orias v. F=zlicharan

Mchapatra, (1995)21ATC 471, The lsarned counssl f. s the

Stats Government haz also endorsed the: arguments advanced

bzhalf of the vespondent 1.1 the Unicn of India.

S, We have given anxions  thought o the arouments

[

he learned Counsel f£ov the partiez and have

advanczd Ly

gone throngh the anthoritizs relied wpon by them.

10, Before we undzvkake to evalvate the arqument advances
cn behalf of both the sides, it iz necezzary to veproduce

the relevant povtion of Fule 6 of the All India Ssrvice

(Death —cum-Fetivemsni Benefits)fulez, 1952, which runs as undsr:

"GJFecovery  from Fenzion.-(1) The Central Government
reserves  to itazlf  the vight of withholdiny or
withdrawing a ]_:»’:nsicnn or any part of it, whether
permansntly or for a gpecifiszd rericd, =mr'l the right
of crdering ths L“e-:c:vb:ry from pargicnes of the whole ov
part of any pecuniary loss cansed o the Central or 3
Stabe Gowernment, if  the pensicier iz found  in a
departmental or  Jjudicial procesdings Lo have een
guiliy of grave misconduck or to have cansed peouniary
lese b the Central or a  Stabte  Sovermmesnt by
mizconduct cr neyligence during hiz zervice, including
gervice rendzred on re-esmployment after vretivemsnt:

Frovided that no such crder shallbe fass%‘l
vi

without consulting the Union Pubklic  Service
Commission: :

Provided further that-

(a) such  dzpartmzntal procesiing, if

institnied whilz the penziontiwms in 2srvice, whether
before his retiremenk v Juriny his  ve-smployment,
chzll after the final reticvemank o€ the pensionsr, hbe
CAdeamed to ke a proceseding under  thisz sub-rules and
ghall ke condtimed and concluded by the authority by
vhichit was commensed in the same mannsr as if the
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force in the argument of the learned counsel

...8

pensicnsr had continued in service;.

(b)=(c) (Omitted)
Bxplanation.- For the parposs of this role-

(a) a dgparitmental procesding shall be dzemes
to be instituted when the charges framed ajainst the

pensioner are izsusd £o him or, if he has
been placed under suspension from an =arlier
date, on such dats; and

(b) a Jjudicial procesding zhall be
dzemed to e instituted-

(i) inthe case of criminal
proceedings, on the date on which a complaint
iz mades aor a charge-shest iz submitted, to
the criminal court; and

(ii)  in the case of a civil
proceedings, on the Jdate on which the plaint
iz presented ovr, 2z the case may bz, an
application is made, to a3 civil court.

(Z2) Where any departmental or judicial
proceeding iz instituted wunder sub-rnle (1),
(o where El depavtmental roceeding is

continuned under clause (a) of the proviso
thereto againzt an ocfficer who haszs vetired on
attaining the age of compulacry retirement or
otherwize, he =2zhall ke sanctionsd by tha
Government which instituted such proceedings,
duringy the pericd commencing from the dates of
his retiremsznt &3 thedate on which, upon

concluzicon of such procseding, final orders
are passed, a provizional pensicn not

exceedingy the maxzimum pension which woulid
have keen admizgiklz on the bazis of his

qualif;ing gervice npta thaz Aate of
retirement, or if he waz under z2uspsenzion on
the ~Jdate of vetivement, upts  the Jdate

immediately preceding thf date on which he
was placed under suspension; but no gratuity
or  death-cum-vetirement gratwity  shall  hLe
raid to him untill the conclus=ion of =such
proceedings and  the isswe of final orders
thereto: .

Provided that wheres discipl
procesdingy  has  kezn instituted  agai
memizer of the Service befors his retirement
from service under Fule 10 of the All India
vices (Disgcipline and
Appeal) BRules, 1969, for imposing =2
penaltiez specifizd in clauseg (i),(ii) and
(iv) of sub-rule (1) of PRule €& of the =aid
rulez and contimaing such proczeding under
sub-rule (1) of this rule after  his
retirement fLJl service, the payment of
gratuity or Jdeath-cum-gratuity zshall not be
withheld.

(3) Omitted.

It iz now to be 3een whether thers is any

-h

o

licant that the word Pension Aoes not

")
N
L)

=

include the gratuity also under Fule 6(1) of the
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1958 Rules. It has hLeen contended 7 thz learnsd
counsel ‘for the applicant that the view talen by

of Jarnail
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Singh has not lbzen approved  but has  been
distinguished by Hon'hle the Supreme Court in its
later decision in the case of Stake of U.P. Vs.
U.P.University Colleges Pensiconers' Association,
AIR 1994 S.C. 2311. 1In other words Qhat the

learned counsel for the applicant wants ‘to

emphasize 1is that even after the descision of

~ Hon'ble the SupremeCouri in the cass of Jarnail
Singh (supra) the Word pension does not

\

necessarily includs gratuity also.

12. Although it is true that in the case of
“Jarnail Singh(supra) the term . 'pension' was

considered in th:s bhackground of clause (0) of Sub-

)

rule (1) of Rule 3 of C.C.S.(Fension) Pules, 1972;
but it has emphatically besen laid by Hon'ble the

Supreme Court that the - - term pension has  been

4 substituted by the expressicon'Fension or gratuity
both' by way of amzndment mads in Pule 9(1) by the
Central Civil BServicez (Pension) III Amendment

Rules, 1991. ‘It has also been mad very clear by

1

Hon'ble the Suprems Court that the amendment made

in 1991 in theterm penzicon falling under Rule

[}

3(1)(0) of the C.C.S.(Fension)Fulesz, 1972 has hkeen
merely a clarificatory one. Hon'lle the Supreme
Coutrt after dealing with its decision in

D.V.Fapoor Vs. Union of India and -others, 1990(3)

"SLR -5- (8C) and F.R.Jesuratnam Vs. Union-of India
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and others, 1

90 (Supp) 2CC 640

"In our opinion, the definition of' pensio

in Rule 3(1)(o) guoted a

thattlie - 1991 Amendm

t
appellant'zs contention and clearly indicat
e
i

clarificatoryand makes &=
was clearly implicit pricr

by virtue of the definitio

n

Love negatives he
=nt is merely
rlicit that which

o that Amendment
n of term 'pznsion'

in Rule 3(1)(¢). This clavification appears

to have been made only t

o remove the Aouhbt

created by the deciziconz velied on by covnsel
for theappellant whichare considerad
hercafter."

This judgment in the case of Jarnail Singh is a

judgment consgizting of three Ho

n'iHile Judges of the

Supreme Court. Az againat this, the learnsd

counsel for the applicant placs

tha
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Fensionerz' Asscciation (supra) of Hon'ble the

Supreme Court which haz been dzlivered by a bench

=

consisting of Hon'kle two Jud

Court. While considering the tev

gez of the Supreme

vm 'pensicn' in the

said deciszion, Hon'ble the Supreme Court in State

of U.F. Vs. U.F. Univerzity Collegez Pengionzrs’

Azsociation caze observed in para 15 as under:-

" 15,

becauze of what was stated in
case (1994 AIR SCW 936) o1 th
has lbkeen defined in the
cannot be held that pensic
conceptually =ame, az sta

of Jarnail Singh's cas
attention is invited by &I

te us, thisz Court took the

in Jarnail Zingh because o

the word"pension” in  the

otherwize, what wags hezld

1990 sC 1923) andf.F
(ouop) 510) caszz 22em

of Hon'ble the Supreme Court in  the o=

Jarnail Singh & State of U.P.,

We, theteiore, sState that either

Jarnail Singh's
¢ way "pension”
Constitution, it
n and Jgratuity are
ted in paragrapgh 9
2= to which our

hri Jain. BAccording

view in guestion
f the dzfinition of
concerned rule;
in D.V.lapcor (AIR
JJdesuratnam (1990
Lo be correct leqgal

2z23id two judgments

2z of

£
0}

it is made o~ut that

‘

‘
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in both the decisionz the Hon'hls JIudges have al

[}}

considered itz own deciziconz  in the case  of
D.V.llapoor (supra) and FP.F.Jesuratnam (zupra).

14, It i= uvnguestionable that the lav propounded

g

by Hon'bl the Supreme Courtc is binding upon the
subordinate courts by virtue of Avticle 141 of the
Constitution of India bkut when there are twa
decizions of Hon'kle the Supreme Couri its3elf on
the same ocontraoversy distinguishing =ach others
decizion on a legal question} w2 have to £all back

upon the law of interpretztion and the principle
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of binding effzct of the .
bench. Az okszrved earlisr, the descizion of
Hon'ble the Euprems: Court in the case of Jarnail
Singh has been delivered by a kench consisting of
thrze Hon'ble Jndges of the Suprems Court whareas
the decizion in the caze of State of U.P. has hkeen
delivered by a bench congsisting of two Hon'ble
Judges of Supreme  Convre, In wview of the
cqnétitution of the t@nch digpozing the zaforezaid
two de;isions, we have no opticn but ta £follow the
decigion and vatio decidendi 13id dcwn by Hon'hla
the Supreme Court in the casez of Jarnail Singh
(supra). In Jargail Singh'z case, the principls of
law 1aid Aown has bzen that the term 'rengion!
includzz gratwity and asn amendment subsequenﬁly
made in the vyear 1991 iz merely a clarificatory
oneg and Jdosz not negative the construction of the
term 'pension'! zarlier =lac; being'devoid of the

concept of Jgratuity. This view of ours further

finds aupport from oa later decision of Hon'kle tha

Supreme Court in the caze of State of Ovizza Vs,
- —————

Lali Charan Mchapatra (supra) " descided  on
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20.9.1995 and rzlied upon by the lesrnsd counsel
-for the ~~pund~1ca. In this case khe vespondent
ali Charan Mchapatvra was a member of the Indian
Police Gevrvice who retired on 21.12,1990., A
criminal case was launched agJainst him in  the
Special Court, Cuttack under Seciion 13(2) read

with Section 12(1) of the Prevention of Corvuption

Act for lzing in posseeaion of assets
digproporticonate £5 hig known Sourecesz of income.

When the‘ case was s3kill pending, Ethe appellant
State of Orissa; with-hzli the‘gratuity amount  of
the respondenc I'ali  Chavan and alse did not
gancticon Ehe pension finally. &= However, £l
proviéiqnal pension | egual [t 90% oL hié
entitlement was zanctioned. Agyrieved, the
rezpondent  approached the Central Administrative
Tribunal, Cuttaclk lrernch which Jlr&:tei the
aprpellants to relase final pérs'un and Jratuity to
the reaponlent within 90 dé”g of the judgment. On

an appeal preferred by  the Stake  of o

‘..l‘

Hon'khle the Suprems: Court after analysing the

provizions of  Rule  (1)&(2) of Fule & of the

Rules, 1958 held : ///

VN .
where a Jndicisl procesding  is  pending
ajainst 5 pegmionsr o for grave/ mizconduct, the
Government iz entitled to withhold gratuity
amount  and/or  Adszath- ~um-rﬂt1 ement gratuitcy
amount  and iz alzo ~ﬁtﬂtled to  2ancticon
provizional pension fort the period of
pendency of the said proceszdings. It is not
eeding zhounld

—_—

[

necezsary that s Judicihl proc

relate to  the chargs .,]’_' causing pecuniary
lozz to the Central ur State f“cvglnmwnL by
miscondust or negligencle Juring his service .

Sukb-rules (1) of Pule 6\specifies two grounds
upon which actior theorjzunder can be taken.
Nne iz whers the pansiconsr is found guiley |vt
grave misconduct and th i
" feund to have cangsd p
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/ F-unlzr" logse to the
o~ Central or Eftate Governq&.t by mizconduct and
nejligence during hiscervice. Sub-rule )
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provides  for orders to bhe made Jduring the
pendency of such procesdings. It may alsos be
mentioned that neither the All India Zervice
(Death-cum-Petirement) Rules nor the
PenzionzAct, Genzral Clauses Act or the Leave
Pulez (referred to in Fule 2(2) define the
erpression 'misconduct'. It would, thererfore,
e reazonakle snd permissible to understand

id expresa2icon in Bule & aforesaid in
the manner d:fined in the Prevention of
Corruption Act."

15. In the instant cass exactly the same thing
hasz happenzd. Thes applizant vetired on 28.2.1593
on attaining the age of superannuation and the

impugned  order dated 21.21.1%93  (Annxz.A/1l) with-

holding the Jratuity and commutation of pension

r

benefites of the applicant till furkher orders; was

dated 21.4,1292 that the Government of India,

Ministry of Persconnel anl Puklic Grievances &

N

Pznsicong vide notificakbion Jdatezd 26.5.1993 (Annx.
P/1) amezndead the opening porktisn of sub-rule (1)
of Pulse 6 of the 1252 Rulez which earlier read as
under: -

"The Central JGovernment veserves to itself
. the right of withholding o withdrawing a
L pension or any pavt O it, whether
permanenkly or for a specific period, and the
right of ordeving th: recovery from pensicn.”

Ll T

by aunbkstituting it w.e.f.
publication to henceforth read as under

"The Central Government ressrvea &0 itsel
the right of withholding a pension or
gratuikty, or bokth, either in full or in part,
whether setmanently or for & specified
pericod, and of ordering recovery Lrom  a
pension or gratuity."

It is urged bLy the learnsd counsel  for  the

applicant that thiz amzndment heing of 26.5.1993

N

(’I/.
<

e

r

.2, aft=r the Jdste of applicant's vretiremen

-

i



viz.,28.2.19293; thz rights vested in him by virtue
of the unamendad Fule &(1) of the 1952 Rules
cannot bhe djeopardized and hence this amendment

cannot govern the rights of the applicant. It has

4

ale> besn vehemently avrgued by the learned counsel

for _the applicant that =since the notification

dated 26.5.1%%3 has been icsusd after the date ol
retirement of the applicant; Sulb~rule(2) of Rule &
of the\19Ju_Pules; which provides for withholding
oflgratuity alse where a deparkmental proceeding
is pending a3gainst a memker of 3Service; is

ultravires the Constitution and arbitrary being in

the 1558

conflict with the un-zmended Fule &(1) of
Rules. We ave wunable to accede to "this argument

advanced by the learnsed counssl for the applicant.

)

o

M

[

rr ons ave kwo fold. Firatly, that in view of

)]
(i

a

12

the principle of law 1aid Aown by Hon'ble the

Supreme Court  in  the case of Jarnail 3ingh,

Cy

wherein after conzidervation of the efiniction of

the term penszicn given under Article 3é6 (17) of

the Constitution of India (which includes gratuity
also) the subssguent amendment made in the term
rension has heen held merely a clarificatory one,

as has hezn in the @ ca

ge of the applicant here

where by amsndmznt vide llobification dated
26.5.1992 the term pension  haas  further Leen
elahorated "to  include gratuity as well. This
amzndmsnt in the instant caze zimilarly is nothing
‘but a clarificatory one and its effact caﬁnot e
neqatived aolely on the ground that it has be;n
-made operative prospsctively.  Sscondly, whatever

Adoubte have been in regard to the implications of
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the term ‘'pension'employed under Pule  A(1) and
6(2) <«f the 195% Pules further 2abtand removed by

the lateszst view exprezsed by Hin'ble the Curremse

Charan  (Supra).  Another argumenk advansed by the

learned counzel f£or the applicant on the basis of
the provigions of PFayment of Gratuity Act, 1972
need not  detain wu= any more as the sgaid Act

providzs for a scheme for the payment of gratunity

-

I'D

n‘[»

to employees

njyajyed in Factoriza, Mines,

0ilfield, . Flantaiticon, Fori Pailway Companies,

]

hopae or  other eztablishments and for matters

Lon]

connected therewith or incidental theretos and not

to the members of All India Servize, to which the

applicant belonged;

16. Accordingly, we are of the firm view that the

term 'penzion' used in Fule &(1) of the 1953 Fulas

=
and
was <construed always to mean Anclude gratuity aleso

before its clavificakory amendment iséu@ﬂ Ly the
Government of India vide its Uokificaticn Aated
£6.5.195%3 (Annz. F/1) and that this amendment has
been in consonance with the provizions zontained’
in Eule S(2) of the 1558 Fules whereby in cazes of
departmencal proceedings  for méjor penalty  the
Central Government has been empowered to with-hold
not  only pension but o gratuity also.v It <annot,
therefore, be 2aid that Fnle &(2) of the All India
Service (Death-cum-Febirement  Pen efitz) Pules,
1558 is illegal, arkbitrary, ultravives the

» . . i . - : R .
proviziona of Avticles 14 & 16 of the Constitution

,of India. Our answer -, therefcors, to the queation

raized in thiz application iz in the negative.
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17. Ths only other

z

termined in thiz OA

Leave Encashment

|0

reJar it dis zuffici

i

zgu2 which remainsg now to be
iz vregarding with-~holding of
thez rvespondezntz. In  this

ent to reproduce the relevant

..

portion  of Fule

1955

m<

T

ul

o

»m n SO

In
who

the
refi
o f
Or Wi
are

m ot

[l S (]

ion
rL ceedings
authovity
withhold
leave =zalavy
in the view
possikility
recoveralkle
procesdings
procezedings
praild afrer
any."
the

vhols
in
o€

the

From peruzal  of

it

c

resr nd~nt~ Gov et

nmen

=

1

[

in

'f'om' I

na

na

aga t t

Z0-B(5)

which runs

1ile
conmpezbent

[l

o F
from
ajgainat him.

adjustment

iz -within

equivalent to

il I.A.3.(Leave)

il

g

as under:-

€ a
res from service
superannuaticn
digciplinary
pending  =against
T Jrant 2ave may
of cazh egquivalent of
] nl-n, 2f eatrned leave, if-
such authority there is a
Some mor e Lecoming
him on conclusion of the
concluzicon of the
g withheld zhall L=
of Government dues, 1L

’

case memnbsr of the
on attaining
while under
criminal
him, the

or

pari

resment

on
amount

thz above provision, it

Ehe competence

1

=

t ko withhold whole or part

lesy

i

ve £alary r )

eZphe

the view hovrity

money  hecoming

im on completion of the

he applicant. The avgument of

the learned counsel for ithe applicant that =2ince
no 2pecific amcunt has been quantified about the
lme§ which may have been caused by the applicant

whilsz

Council, Ajmsr in

cannuL alsc be Jquanti

departmzntal

m’g

h

o

holding the post

the

of Adminiztrat Municipal

. ()
digputed period and which
fied before the conclusion of
proceedingss withholding £ the



ceel?

leav ncaghment <of the applicant is illegal, Aces

D
s

not impress us. The reason is that as iz =vident
from Sulk Fule (%) of Fule 20B of the A.I.2.(Leave)

Pulez, 1955 exackt guantification iz not reguire

to Leave Calavy if in the view of the authority
competent to grant leave there iz a pogsikility of‘
SOome money becoming recoverable from the\
applicﬁnt.This pogsikility cannot be rualed out in
the inatant case: a8 wsll, sgince the dizciplinary
proceedings had been initiated by .the competent
authority hefore the vetirvement of Che applisant
on the basiz of material available bkefore it. The

this regatrd

L
)]
[N
3

action of the respondeani
withholding the cash equivalent to leave zalary in

r

=
=)

iy
f11]

m

ct (3 & zarned leave of Lhe applicant,

thevefore, cannct be'faulted.

18, PFovr all the aforesaid reazons, we are of the
conaidered opinion that there is no merit in this

CA which iz hereby diswissed with no order as to

(RATAIl FRATAZH) (O.P.SHA%A)

MEMBER (J) MEMBEER (A)



