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IN 'YHE CENTRAL ADMitUSTEATIVE TR.IBm1AL:.JAIPUF: BEt~H:JAIPTJR. 

O.A.N0.2/94 Date- of ot:der:1-1-L~17· 

0. P. Shi.· i vastava Applicant 

Versus 

1. Uni•)n of India throu.-;~h th.: S·?cL-et:J.ty to 
the Govet·nrnent, Ministry •.Jf Home Affa.ies, 
Government of India, Nevl Delhi. 

2. State .:.f P.aiasthan theoligh the S.;.:t.:-et:~~l 
to the Government 1 D.:-t:,::trtmer.t of 
i?et·svnnel, P.3.jasthan, LTaipur. 

: Respc..ndents 

ML·. l,j.:(; Pastc.;ri, c:otms.:-1 fvL· th·:- applicant 
Mt". U. D. ::.J· •. :::rm..=t, c:mmsel fvt· l.'•:sr:,onder.t I1o) .1 
Mr. B. N. Puevhi t , counse 1 fot· resr: .. :.n:lent n.: .• ~ 

CORAM: 

HC•H'BLE SHF:I O.P.SHAPJ'11~ 1 MEMBER (ADMINISTRATIVE) 
HON ' BLE SI-JRI f'P_ TAn PF:..li.Y AS I-I, MEMBE~ ( JiJ[tiC I AL ) 

ORDER 

PER HOl\I'BLE SHIU F:.l\Ti=Jl PFP.YASH: MEMBEE (JUDICIAL) 

In this original applicativn filed by the applicant 

Shri O.P.Sht·ivaztava ,_mder Se·:tion 19 of the Administrative 

Tribunal's Act 1 1985 an important ques~ion of fat·-reaching 

implicativns has been raise.]. The question is . "Whether P.ule 

6(2) of the A,.ll India Servic:es (Death-cum-Retirement 

i3enefits) Pules, 1958 ( heL·einaft.:-1· refetTe.) to 3S the '1958 

Rules') -vlhich relate to with-holding of 91·atuity or death-

cum-retir6-ment grattli ty till. the conclusion of the 

departmental disdplinary pro·:~·?<:Ungs is ultravires of 

Acticles 14 & 16 of the Constitution of India and is liable 

V' . to bE- quash-:0 and s<?t-aside. 
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2. The facta out uf \·lhi..:::h thie questi·:·n h~s em.:-r·~~:l are 

that the applicant \·llK• vlai3 initially a meml:-?r of the 

tbe Rajasthan ll.d.rninistt·:ttiv~ Set·vi·:e ( f,:.r .=.hort 'P • .P •• S. 1
). 

Gn 15.3.19Sil he vJas t:·r·:.m:.t~:l t.:. the:- In.:lian A.Jmini.=trative 

per the Indian Aclministt·ative Set·vk·= b'7 . ' 

f'romutiun} Pe·;rulati·:·ne 1 

varioU3 steps t.:. .:he·:::l: its evasion \·lhi.:::h w:ts r.ermis.=ib1e 

under the pruviai.:.ns .:.f the Munidt=·al Act. M::~y b:? this 

Administ1·at0r 1 Municit=•:t1 C'.:.tmcil 1 Ajrr!I2L" in the 1'·=-::tr 1986-87 

and that his actic.n hae 1·eeu1 t~d in ·:ausing a l.:.sa .:.f l3cs 

of l'Upeea to the Cc.undl. He ·;)'ave a d.?tailed repl~i to the 

be conc:lucled 1 he retir-e:l ft·.:.m aet-vi.:e at th•? age of 

superannuati.:.n c,n ~8.~.1993. 

4. It is th.c grievan·:::e of th·= a~_:·r·li.:::ant th.=tt :tfter his 

n;:tit·ement ft·c.rn e.;.t·v it:;.;, the ,:;:rvet-r.ment ·=·f Fajasth:m1 
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gratuity and .:::.:mrnutation t·:· r:·~nsi.:,n benefits of the 

applicant vide ·=·r·:ler d:rted ~l.-1.E•93 (Anrc.A/1). Further in 

him, his Leave Encashment S.:=tl3l"':f/P3~{ \·ias alsc. "~:lith-helcl. He 

·i) That Rule: 6(2) cf the Pule.=· c.f 195.3 so:·. fz:u: as it 
rel:tte.3 t.:o \·li th-h·:·ldin;r c.f Gratu:i t? or ~ath-cum­
Eetirement Gratuity till the •X·ndusion of the 
cliscir:·linar:i pr·:.ce·=-:1in;J.3 t~ de.::::lared vic·lal:ive .:,f 
Article.:; 1-l & 1;.) c.f the (\:.n3tui tnt i.:.n .:,f India .::md it 
be quashN and set-aeide. 

ii) E7 an ar,pr•:•J;•rictte •:Order •:,r dire.::::ti.:.n; c.rder date-1 
21.-!-.E,·~,::; (Anm:.A/1) vlheL·eb~· the Gratuity of the 
aJ:·l~,licant has J.:.,.;.;:n \·li th-hel.:l; t.·s- .Je.::L3t·e.:l. t·=· be J:.:td 
and tc, thi.:: e:-:tent thi3 ·:Tder t.e qu:te.h·?-:1 3rtd aet­
aside with a fm·ther pray.;.e 1:·=· r·;.l.;a3e the Gratui t'! 
of the applicant al.:on;p.-lith inl:&r•?3t :rt the J:.:tnJ: rate; 

iii) sy is.=.u~ .::.f :m apJ::·t··=·roriate .:.rder or dir·;ction; 
C•l"•Jet· datE-d ~:. :=: .1~·~·:=. \vl·tel·el:oy for the put·t:·•=·ee of 
c.:.mr.utation c,f po;ne.i.:.n; the .:J,;du:::::ttion c.f Ps. 550/-
1 Pet·s.:.nal F'a? 1 ma•J•? t~ de•::31 red bad and i:he sam& b; 
qtBeh.;.:l .:trt.:l eet-:tside and th.; resp·:.n:l.;nts be .:lire.::te-:l 
to include the 'Pet·s.:.nal F:t~' 1 c.f the Etpt:·l i·::.:=tnt 
Rs.550/- for ·X•!Tlf·Utatic,n c,f r:-~nsion; 

iv) By an apJ;.r.:.priate ord;r c.r direction the 
rest:-::,ndents t.~ .:li1·ected t.:• relea3•:: th·:: Leave 
Encashmt:nt Salar:; c·i the :t];pli•::?'lnt Hhidt is due and 
payable tc. tho; apr,.l kant alc.n;:~t.-li th interest at the 

~/Bank Rate. 
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th.:- appli.::::ant hae n·:.t bee-n vlith-held und?r Ful•? 6( l) of the 

Rules uf 1~•5:3 but ha2 J:..;,:;.n d.;:f~lT~] till the .::;.:.ndu.3ion ,Jf 

of the Rule 6(:.:) .:.f the said Fule:.3. It h:t.s furth•?r b?en 

averr·~:l that defet-rr•ent .:.f pa~'lnent ·:·f •3t·atuitj b~l the said 

& 16 of the c.:.nsti tut icr• of India. It is .],;n i.;.:l th:tt the 

Set-vice (Death -.:::um-P.:-t i r.:-men t Ben.:- f i t.s Am.;niment Ful es 

I, virtue vf this amendrt.ent als.:·. the ·central G.:.vernm.:-nt h:~:s 

that t;a]Illent .:,f Gratuity i.s subj~ct t·=· tho= .:::,:.nji ti.:.ns of the 

ft·om service, the m•:.-mt.er .:.f tho;. .=enli·::::r:- .::::ann.:.t b:: .3aid to 

have retin: ... j an:J hence is n.:•t entitl•=·d t·:. ·;~et :~:n7 D?ath-cum-

Rule 5 t·ead ~vith Eule 1~1-C ( l) .:,f the Ft,l~s .:.f 1952.. It is 

ala . .:. ::~.v~rr.s·d that Gratuit7 b.:-ing a e.ul:.atantial amount :~:n7 

I 
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RulE 19-C ( 1) ,)f th•:O Pul~e .:,f 1952,. AIK•thH· et::md i3 tint 

Criminal cc.urt and that it iz n:o \·lh.::t·~ .=tat.;od that the 

the 

t .. '.z the St::tt~ .:.f Pajasthan that it has b~~n 

All thet"E: ie a 

.Constituti.:.n .:.f India. 

6. The .::q;plicant havin;, nc•t t=·t·.;ss.:·.:l 1.··:-lief (iii) in th8 

U. D. Shanna fo1.· EesJ;n)nden t n.: .. l and Shri B. 11. Pur.:hit f.:·r 

have e:·:::tmin-=d tho~ re·X·t·d in ·;p:e:1t do=tail. 

/the appli.:::ant that 

~he t=·ruvisivn ia .mE:l·o:lj 
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~8.:: .1 ~l'~l3 att::tinino;J th~ 

Offidal ,:;a::::ette. The 3l"<;Jument is that the at:.plicant havin;J 

The lea1..·n:?d 

att•?ntio:.n t.:. 

has tried 

Counsel f,:.r the appl i ·::ant 
I 

sub-t-ule (:~) --= Pule 6 ·~f •-•L 

that in an~· vi•?\ol • .c 
,_t.!.. 

has ale .. :. dca\·m our 

tho2 195[' Pules :tnd 

'P.::-nsi.:.n' us.:-.:1 thei.."•3-in .:::ann:·t l:.e cead t.:. in:::lud·~ 'Gratuit~'' 

1993 ( 1 )E'.LE .:::3. (,n th? J:a.s1a .:.f this aLri:h.:.rity, it has b.:-en 

~""'' ~o,· th~ l~;rn.;,j .x.unc·>l f.:·r th~ r·>ec.:.nd~nte that th• 
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arn•::ndrr..:nt and that 

·'- -,_._, that Hhen the 

t~rm use-:1 in 

gr~tui t~·. ThE: has this 

Mc.hap3.1Ta, 

9. 

"(: .• f:~,_::.:.vet7 ft·.:.m p,:,nsic•n.-( l) Tho:- Central G:.ven1f!lent 
reea-v·::.=. t.:. i ts.;:.l f th~ do;Jht C•f \·li thh·:.ldin;~ •:Or 
\vith.:kawin;~ a p.::nsi.:.n 0:·1" an·/ r·:trt •)f it, \vheth~r 
permanentl~· o:.r f(·t· 3. st: .• ;d fie..J ,-,.,t·i·:.::I, .::tnd the do;Jht 
of c.rd€Tin;, tho; re.x.vet~· fr.:•m !fi::nskri::>ij' .:,f th:o- \-Jho:.l.; ·=·r 
:r;:art c.f arq t:..:-.:::unia1~· lo:·sa ·:::aus.;.:J to:. the C~ntr:J.l .:.r a 
::.t':J.te G:Nen1ment, if the l::,2 nsi::.ri•:o-L- iz found in a 
de:r;:•3.rtmo:ntal •X judidal f·r.: .. :::e.;.:lin;JE' tC• haV•? bl?€n 
guilt~· •:Of 9rav~ mic.•X•rtclU•:::t 01' t•:• have o::::11J2.E-J J_:~cuni 317 
loss t0 th~ Cent1·a1 .::.r a Stat·:: G:.vet-rtfn·::-nt t~· 

mis.:::on:lu.:::t ·=·t· n·~;Jli·;J•?n•:::e durin;} hi.= .:.ervi.:::e, including 
senri.:::e t··?nd·'::re:l .:,n re-.::-mpl·=·~rrr~nt aftee t·etil:e~T~ent: 

th.:=tt such c·rder shalll:.e 
vli tho:ut .::.:.nsul tin9 Uni·::n Ful:·li·:: 
Commission: 

Pt·.::.-vided fm·th~r that-
( a) eu..:::h der:artm::ntal pt·.: .. :e~:lino;J, if 

inatitut~d whil·= the r~nsil:ont-L,.\•Ja3 in 2··=-rvi.::e, vlhether 
bef.:.re hi a. retit·ement ·=·t· dm·in·;J his t·e-~~mpl·:.JID::nt, 
shall aft·~r the final r.:ti<_·.~m;nt .:.f the t=•::-nsi•:•n.?r, be 
d~·?m.;,:l t•:. b; a pr.: .. :ee-:lin;J under this sub-t·ule and 
s!Etll l:.e •X•IL.tinued and o:::.::,nclu:le:I bj th~ 3.llth.:.rit'] l:if 
\·Jhi..:hit \·Jas . .:ommen·.:::·=.-.:1 in th& s':lm::- m:mn::-r as if th? 
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J;:>&nsi.:.n?r had .:.:.ntinue.j in .s~nri.::e;. 
(b)-(c) (Omitted) 

Explanatiun.- F\T th.; t=•lJq:.::·,z,? .:,f this rule-
(a) a d•?J;..:tl·trrlt':nt9l t=·l··=•·:·~.s]inq eh7tll b~ ,:J.;...~ms-d 

to be institute.] \·lh•s-n th.;.. .:barges f1·am.;...:l a·;:~ainst the 

pensi·:·n·:-r are 1seue.:l t.:. him .:.r, if he has 
been t=·l':l..:::ed under susr:.ensi.:.n fr·:·rn an eEtrlier 
date, on such date; and 

(b) a judicial proceeding shall be 
deemed to be instituted-

( i ) in the ~~ase 

pruceedinqs, on the date on 
is made c.r a ·:h:~r.;y.:--sheo;.t 
the c~irninal court; and 

uf criminal 
which a complaint 
is eubmitt•?d, to 

(ii) in the case uf a civil 
pr.: .. ::.;.;.dings, c.n th·;. dat.;.. .:.n \vhi•:h the plaint 
is presented or, 32 the case m7ty be, 
application ia rn3de, to a civil court. 

an 

(~) Where any departmental or judicial 
pro.::eeding i;:; instituted und·~r zub-rul•? ( 1), 
or where :1 dep:~rtment:~l proceeding is 
continued under clause (a) of the proviso 
thetet·:. a;pinat an c.ffi.::el· \·liE· ha.=: 1·etired on 
att3ining th.;.. age of compulsory r.;..tirern.;..nt or 
otherwise, he ahall be eanctioned by the 
Guvernment which instituted such proceedings, 
during the period commencing from the date of 
his retirement to thedate on which, upon 
c.:.n.:lusi·:·n of su.:h pl··:"::eedin·j, final .:.rd.;..rs 
are paased, a provisional pension not 
exceeding the maximum pension which woulj 
have been admiseible on the basis of his 
qualifying aervice upto the date of 
retirement, c.r if he \vas un.]el· .3uapens i.:.n on 
the .:h. t.;,. ·=· f 1· e t i r ·=men t , up t .:. the date 
immedi:~tely preceding the d9te on which he 
\vas pla.:~.;-.:1 tmdeT sus.r:•ensi·=·n; but n.:. <Jratui t-:t 
or de3th-cum-retirem.;.nt gr:~tuit7 shall be 
paid t0 him untill the cc·n·::lusi•:.n of such 
proc.;.;..dinge and the isaue of final orders 
thereto: 

Provided that wheie disciplinar7 
proceeding h3e been instituted 3gainst a 
m•?mb•?r .:.f the S·:-t·vice b·=-f,:.r·=- his t·etit··?rn•:-nt 
f1·om a.=.-1.·vice und.::l· Pul•? 10 <:·f th•? All India 
SerVices (Discipline and 
Ar::.t= .. ?al) F:.ules, 1~~~:;~,, f,:,l· imt: .. :.ein•J 3ny ·=·f th~ 
penaltiea specified in cl:~uaes (i),(ii) and 
(iv) of sub-rule (1) of Rule E. .:.f th·? sa1d 
~ulea 3nd continuing euch proceeding under 
sub-rule (l) 0f this rule after his 
retirement fr.:.in aervi.:e, tho? ~;.ayment of 
gr7ttui t:-/ ·=·r death-cum-o;Jr9tui t~· a.hall not be 
withheld. 

(3) Omitted. 

the applicant that the 

include the 9ratui t~· 

word· Peneion does 

und•?r Fule 6 ( l) • .c 
~-' L 

n . .:-.t 
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counsel 'for th.:- applicant that the vie\·7 tal:en by 

Hon 'bl~ the .Sup:r.:eme Court in the case of Jarnail 

Singh has. not but has been 

distinguish.:-.:! by Hon'ble the Supreme Court in its 

later deci.si.:•n in tht: case of .State of U.P. Vs. 

U.P.Univeraity Coll~ges Pensi0ners• Association, 

\. AIR 1994 S.C. 2311. In 6ther words wh3t the 

learned c0unael the applicant \·iants ·to 

emphasize is that even after the decision of 

Hon'ble the SupremeCourt in the case of J3rnail 

Singh (supra) the word pension not 

n~cessaril7 include gratuity also. 

12. Although it is true that in the case of 

Jarnail Singh(supra) the te1:m·. •pension• was 

conaidered in th~ bac~ground of clause (0) of Sub-

rule (1) of Rule 3 of C.C.S.(Pension) Pules, 1972; 

but it has emph3tically b·?en laid b? Hon'ble the 

Supreme Court that the· term pension hae been 

.both' by way of am~ndment m3de in Pule 9(1) by the 

Central Civil Servicea (Pension) III Amendment 

Rules, 1991. -It has also be.?n made v.•:ry clear by 

Hon'ble the Supr~me Court that the amendment made 

in 1991 in theterm pension falling under Rule 

3 ( 1 ) ( 0 ) of the C • C • S • (f· en a i 0 n ) f'. u l e e , 1 9 7 2 has been 

merely a clarificatory one. Hon'ble the Supreme 

Court after dealing \vi th its decision in 

D .. V.Kap•.:n:,r Vs. Union uf Indi3 and-others, 1990(3) 

SLR 5 (SC) and F.R.Jesur.·atnam Vs. ·union· of India 
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and others, 1990 (Supp) sec 6~0 ota~rved :-

"In our opinion, the d~f:i.niti·:·n ·=·f' r·ension' 
in Rule 3(l)(o) qu.:.t~,:J ab·:•v·::- nt::-g:ttiv.;a the 
a p p e ll a n t ' a c ._:, n t .; n t i ·=· n and .:: l e a r l 7 i n d i c :1 t e s 
thatthe · 1991 Amendm~nt is merely 
clarificatoryand mates ~~plicit that which 
\·las cl.;a.rl~l implicit l=·ri.:.r t·=· that ll.mendment 
by virtue of the definition of term 'p~naion' 
in Rule 3(l)(o). This claL·ificatio:·n =~t=·pe:trs 
t.o have been rnadt::- onl7 t.:. t·.;mo:.ve tht::- dc.ubt 
cre~ted b7 the decisions relied o:.n by counsel 
for theappellant v1hi ·::har~ consi.:le1·ed 
hereafter." 

This judgment in the c3.e.e o:·f Jarnail Singh is a 

judgment consisting of thr~e Ho:.n'bl~ Judges of the 

Supreme c (I]J t• t • As this, the 

co:.unsel for the applicant placee reli:tnce upon the 

decision in State o:.f U.P. Vs. U.P. Coll.;gea 

Pensioners' Association (aupr:t) of Hon'ble the 

Supreme Court which h:t2 been deliv~red b7 a bench 

Court. While considering the term 'pension' in the 

sa i d dec i a i on , H on ' b l e the S u t:• rem e court i n S t 3. t e 

' of U.P. Vs. U.f. Urdverait~· Cc.lleg.;;.a Penei.:.ners' 

Associatic.n c:tae observed in p:tr:t 15 as under:-

" 15 • W eo- , there f.:. t·.: , s t :t t e that ·~ i the r 
because of what was et:tted in Jarn~il Singh's 
case ( 1994 AIR sew 936} ·=·r the wa':z' "t:.ens ion II 
has be:-en defined in the Constitution, it 
cannot be held th3t t=•en.=.ion and gr~tuit? are 
.cc.ncet=.tually same,. as st::~t.=:d in J:.aragr.:q:·h 9 
of Jarnail Singh's case to which our 
attention is invited b? Shri Jain. According 
to us, this C·:out·t t·:":,J: the vi•?\·1 in question' 
in Jarnail Singh because of th~ definition of 
the Hor.:l"pension·" in the ·::on·::·~rned rule; 
otherwise, \·lhat \vas held in C•. V .I~ar:oc .. :·r (AIR 
1990 SC 1923) andF.E •. J.;aur.~tnam (1990 
(Supp)SCC 6~0) case2 s0em to be co:.rrect leg3l 
position." 

J 

13. From a pertiaal 0f th~ :tfGres3id two judgments 

of Hon'ble the Supr0me Court in the case of 

Jarriail Singh & State of D.P., it is made out that BV-

I 
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in both the deciaions th~ Han 1 bl~ Judges have also 

considered its own decisione in the c~ae of 

D.V.~a~oor (~upra) and F.P.Jeeuratnam (supra). 

14. It ie unquestionable that the law propounded 

b7 I-J..:.n 1 bl e the Supr~me c.:.ut· t is bind i n·J up.:.n th·= 

• .c 
UL 

\. 111 de..::isic•ns c,f H·:•n 1 ble i:IE: Sut:.r.::-me c.:.urt itat:lf .:,n 
\ 

the same controvers7 dietinguishing each others 

decision on a legal question, we have to fall back 

bench. As of, 

the decision in the c3se of State of U.P. has been 

delivered b7 a bench coneieting of two Hon 1 ble 

In vie\v the 

( 

the Supt·emt.;. c.:,ur t in the caa.·= .:.f Jarna i 1 Singh 

1aH 13id d·:Mn has been that the t·=rrtl 1 r,·en::io:m 1 

inc1udee gratuity 3nd an amendment eubsequentl7 

term 1 pensi.:.n 1 

concept of gratuit7. This view of ours further 

finds support from a later decision of Han 1 ble the 

Char an Mahapatra (eupra) decided on 
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who retired on 31.1~.1090. A 

criminal case was lauhched against him in the 

Spe.:ial Court, rE:ad 

with Section 13(1) of the Prev~ntion of .Corru~tion 

Act in asset.3 

When the case wae still ~ending, the 3ppellant 

the respondent rali Charan and al2o did not 

th~ final1":/. a 

prov is i .:;na l 90% of his 

enti tl·~ment the 

respondent approached the Central Administrative 

Tribun::~l, the 

appellante to rel~se final pension and gratuit7 to 

th~ reapon:lent within 90 da7s of the judgment. On 

the 3tate of Orissa, 

Hon'ble the Supreme Court after analysing the/ 
/ 

provisions of Fule (1)&(~) of Pule 6 of the 

A.I.S.(De9th-cum-Fetirement 

Rules,l958 held : 

" 'i.vh·=:r•? a j n.-:1 i .: i a 1 r,.r.: .. :•:-ed;i~.;, is t:,;.nd i n9 
aqainst .a ,: .. ~ti'Si·:·n•:OT, f,:.l- •;)Tav.;.l mis.:.:.nduct, th•? 
Gov·~rnrn.;.n~ ia o;ntitl;;d t.:. ;\:)ithiE·l·J ·;,r.:ttuity 
amount and/or death-cum-r~tirernent gratuity 
amount and ia also entAtled to sanction 
provisional ~ension fo~ the period of 
1_:,.; n,j .;n ~:~T C• f tI-t~~ .3a i ,j r.:·r l[;~::: e.;.j i rtt;J e. • It is n,:, t 
ne.::•=:2sat-'1 th.at :1 judici/kl pr.:.ceedino;J sh.:.uld 
relate to the charge 

1
of causing pecuniary 

lo2s to:. the C.;ntral ·=-·i;.- State .G.:·v·~rnm·~nt by 
misconduct or negligenc~ during his service • 
Sub-rule ( l) ·=·f Pul·~ f:,\ ep~=.- . .:ifies tHO:• •;Jr•:.und3 
ll[:•O:•n Hhi·::h a•::tion :-hrrv::under .:an be taken. 
One is 'i.vhet-e th·~ t=~nsio:'O:==rr L:. f,:.un.:l ·Juilt:~ .::.f 
qr:J.ve mi3.:·:•n·JU•:::t atKl th·~> .:.th·?r iz 'i.·lhee.:- he is 
f.:.und t·:. hav•? .::aue·=:d p~r':uniary l·:.ss t.:. the 
Central C•l' 3 tate G,:.vo;rnm<::·n t b1· mi 3•X·ndu.:: 1: and 
n~-Jli9~n.oe during /"-'SC:rv i .oe. But-rulG ( 2) 

~· . 

\ \ 
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provides for ord~ra to be made during the 
p~nden.:7 ·=·f su.:::h pr.: .. :::e~din-;rs. It may als.:; be 
menti.:·ne.:l th:tt neithet·- the -~11 India Service 
(Death-cum-Retirement) Ru1~s nor the 
PeneionsAct, General Clauses Act or the Leave 
Pul·~ts· (refet-red t·=· ir1 RulE:-=:(-=:) define tr,e 
e:q:·r·~ssi·:·n 'mis.:::ondu.:::t'. It \·lo:·Uld, thet·efore, 
b·? r.;asonaJ:.l.; :=t.nd permissible to understand 
t hr; s 3 i.J .;:·:r)t-~es i L•rt in Ru 1 e 6 a fv[·eaa id in 
the manner d~fined 
Corrut)t ion Act." 

in the Prevention of 

15. In the instant .:::ase .;:-:a.:::tly the same thing 

impugned order dated 21.~.1003 (Annx.A/1) with-

i saued. It was a f t.:T the i sauance of this ord-2r 

dated ~1.4.1993 that the Government of India, 

Ministry of P~rs~nnel and Public Grievances & 

of Pule 6 of the 1958 Rules which earlier read as 

under:-

"The C.;ntral G.:overnm.s-nt re.=erv•:S to itae1f 
the right of withholding or withdrawing a 
pension or any part of it, whether 
perm3nentl~ or for a specific period, and the 
ri.;rht .:,f .:n·d·?rin·;J tlv~ t·e.:::.:.very from pension." 

b ~!· a u b a t i t u t i n 9 i t \·J • •:: • f. t he .:1 .=t t •2 

publi.:::ati·:·n to:· hen.:::.;:,f.:,rth re.=td as under:-
of ita 

"The Centr91 Government reserves to itself 
th·=- eio;Jht .::.£ Hithh.:,J.dino;J a pension or 
gratui t~l' C•r J:,.:.th, either in full .:·t· in part, 
whether permanently or for a specified 
period,. 3nd of ordering recover7 from a 
pens i ·=· n -=· r g eat u i t y • " · 

It is urged by 

/ 

/ 

/./i.e. aft.::::t: th·~ .:19t.:: .:·f ar:·t=·li.:::ant's retirement 

fj(J./ 
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viz.,28.2.1993; th~ right2 vested in him by virtue 

of the unam~nd~d Pule 6(1) of the 1958 Rules 

cannot be jeopardiaed and hence tfiis amEndment 

cannot govern th-.; rio;Jhts of the ar,-.plicant. It has 

alae. b~en v•s-h.;mently aegu.;d by the learned counsel 

for the applicant that since the notification 

dated 26.5.1993 has been issued after the date of 

retirement of the applicant~ Sub-rule(2) of Rule 6 

' 
of the 19~·13 _Pules; \vhich r::·rovides f,::,r ~Jithholcling 

of gratuity :1la·:· \vhere a .:].;partmental pi..-oceeding 

is pending :1gainst a member of service; is 

ultravires the Conetitution and arbitrary being in 

conflict with the un-amended Fule 6(1) of the 1958 

Rules. We are unable 

advanced by the learned counsel for the applicant. 

Our reasons are two fold. Firstly, that in view of 

the pr~nciple of law laid down by Hon'ble the 

Supreme Court in the case of Jarnail Singh, 

\V'h ere i n 3 f t •; r ·~ C• n 2. i de r a t i .:. n oj f thE G e f i 11 i t i 0 11 0 f 

the term pens i .:.n 9 i V•?n under Article 366 (17) of 

the Constitution of Indja (which includes gratuity 

al E'-O) the subsequent amendment made in the term 

as has been in th•? 

where b .. - 1 

26.5.1993 

artlendm.;n t 

the 

case of tho? applicant here 

vide n.:.t i fication dated 

further been 

elaborated to include gratuity as well. This 

am.;.ndment in the inst:1nt case similarly ia nothing 

'but a clarifi.-::at.:.ry O:•ne and it.3 ·~ffect cannot be 

made op~rative proap~ctiv8ly. Secondly, whatever 

;J Otl bt E' the implicatioris of 

I 
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the term 'penaion'employ~d under Pule 6(1) and 

1- T r _,..! 

c .::. u r t i n t h e .::a a s- .:. f s t a t e -=· f o c i ~ s :t v s • r a 1 i 

need nat detain us any more as the said Act 

Mines, 

Oilfield, F 1 a n t a t: i ·=· n , Pailwa~' C·:mq:.anies, 

to the membera ~f All India Servi~e, to which the· 

applicant belonged. 

16. Accordingly, we are of the firm view that the 

term 'pension' used in Pule 6(1) of the 1958 Fules 
and 

was construed always to me3n finclude gr3tuity also 

Guv•:-rnmE-nt of Indi:t vidr;. it.=. n.:.tifi·:::ati.:.n .:13ted 

2r.:; • .: .• E~~~::: (Ann:·:. P/1) an.] that this :tmendment has 

in Rule 6(~) of the 1958 Pules wher&by in ca.=.es of 

departmental ~roceedings for major penalty the 

nbt only pension but gr~tuity alao. It c:tnnot, 

therefore, be ea1d that Pule 6(~) of the All India 

:::.ervice (De:tth-cum-Fetirement Benefite) Pules, 

1958 is illeg:tl, ultr:tvires the 
i 

provisions of Articles 1~ & 16 of the Conatitution 

-6f India. (,ur ansHe~ ·, theref.:.r'e, t(• the queati.:,n 

~-raie~d in this appli.:oti.:·n is in th~ n~9ative. 
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d~termin~d in this OA is r~garding with-holding of 

L~ave Encashm~nt by th~ r~spondenta. In this 

regard, it is suffici~nt to reproduce th~ relevant 

the I.A.S.(Leave) 

Pules, 1955 which runz as und~r:-

11 20P. ( 5) In th•: ,::as·~ .:.f a menlber of ·the 
~· service who retires from s~rvic~ on at~aining 

the age of sup~rannuatiori while under 
.susr:.en.=i.:.n Ot· \.Jhil~ .]is.::ir:·linar~· or criminal 
proceeding~ ar~ p~nding 3gainst him, the 
auth·:·rit7 .::.:.rnt: .. ?tent t·:· o:Jr.O!nt l•?BV•=- ma:l 
·Hithh·:·ld \-lhc·l~ C•l" J:•ari: .:,f ,::ash •::quival~nt ·:·f 
leave salary in r•?E~t=·e·::t .:.f •?at·ned leave, if 
in the view of such authority there is a 
possibility of some mcne~ becoming 
recov~rable from him on conclusion of the 
proc~~dings against him. On conclusion of the 
pr.: .. ::.::edin,;.~s th~ anK•unt 2•:· \·li thh.::ld a hall be 
paid after adju.3tment ·=·f G·:·v~rnm•Hd: clues, if 
any. 11 

. 
' 

From the t=·erusal , .:,f. tiE· ab.:.ve ~_::.r.:.visic.n, it is 

earned l~::tve, if in the viEo\.J of such authc·t·ity 

ther~ ia a posaibility of some mon~y becoming 

recov~rable from him of the 

proc~~ding! ag3inst the applicant. The 3rgument of 

no specific amount has b~en quantified 3b·:•ut the 

Hhile holding the _post of Administrator, Municipal 

r;ouncil, Ajmer in the disr:.uted p.::(ri.:.d and \-lhich 

c3nnot also be quanti~i~d b~fore the conclusion of 
,· 

(J(L/'tn~ .:ler_:·a r tmenta 1 (Jf the 
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leave ~nca~hm~nt of th~ applicant is illegal, does 

from Sub Pule (5) of Pul~ ~OB of the A.I.S.(Leave) 

P.ul·:-s, 19:.:. e:·:~ct quantifics.ti.:;n is rt•:•t required 

before ord~ring withholding of.the cash ~guivalent 

t•:. Lr=:s.ve 3al:tL"'f if in th~ vi~vl .:,f l:h·:: autiE•rity 

\ .. comp~tent to grant le:tv~ there is a poesibilit7 of 

som~ m.:.ney the 

applic3.nt.This t:..::.se.ibilit:? cs.nn.:.t be riJl•:-d .:.ut in 

the i n s tan t cas·= ::u3 Hell , e i n .::: e t h ~ d i s •:::: i r:· 1 i nary 

proc~~dings h:td been initiated b7 the competent 

authorit7 before th~ ret i l"·~fti~ nt • .r.: 
CJL 

on th~ basis of materi3.l avs.il~ble b~fore it. The 

the in this 

withholding th~ cash ~quiv:tlent to leave sal:tr7 in 

the 

therefore, cannot be faulted. 

(F~ATAll PF'.ACA;3H) 

MEMBER(J) MEMBER(A) 


