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PER HON'BLE MR .JUSTICE D.L.MEHTA :

Shri D.D«Sood submitted the petition and
prayed that (1) thé respondent State may be directéd
to consider the name of the applicant for appoint-
ment ané appoiﬁt the applicant as a member of the
Board of Revenue (2) the respondehts may be directed
to assign the year 1979 as thebyear of allotment to
the applicant in the Indian Administrative Service
(1as). As a preliminary issue the question of
jurisdiction relating to relief no. 1 was considered.

This Bench came to the conclusion that we have no
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jurisdictioh as far as prayer no. 1 regarding
cdnsideration of appointmenqof tbe apblicant as

a member of the Board of Re?enue is concerned .Now,
tﬁere remains only one prayer i.e. the respondents
may be directed to éssign the year 1979 as the year

of allotment to the applicant in the IAS,

2. : The brief facts of the case are that

the Select List of 1988 contains the name of the

applicant and some otheér persons. Appli:ént was
appointed on the cadre post of Registrar vide order |
at Annexure A=~4 dated 8.12.1988. The Notificat ion

under Regulation 9 of the IAS (Appointment by Promotign)
Regulat ion 1955 was issued in relation to the first

twelvé persons on 29.12.1988 or earlier but the

Notification in respect‘of'the applicant was issued

on 11.5.1989. However, admittedly, applicant continuved

to hold the cadré post of IAS throughout from 8.12.1988
onwards. The grievance of the applicant is that he

should be treated as a person holding the IAS cadre

post from thé year 1988 and he should be allotted

the year 1979 under the seniority rules.

3. ' , The case of the applicant ig that
under the Indian Administrative Cadre Rules, 1954 .
( hereinafter tobe réferred as 'the Rules of 1954°' )
under Rule 9 there 'is a mandate that a cadre post

shall not be filled by a person who is not a cadre
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officer except in the following cases 3
(a)  if no suitable cadre officer is available

for filling the vacacy

"(b) if vacancy is not likely to last for more
than three months.

Purther a cadre post shall not be filled by a
person who is not a cadre officer except in accor-

4 ~ dance with the following principles :-

(a) if there is a select list in force appoint-
’ ments shall be made in the order of the
names of officers in the Select List ;

(b) if it is proposed to depart from the order
of names appearing in the Select List, State

Govt . shall forthwith make a proposal to that
effect to the Central Government together with
reasons therefor and the appointment shall be
made only with theprior apporoval of the
Central Government ; )

(c¢) if a Select List is not in force and it is
proposed to appoint a non Select List Officer,
the State Government shall forthwith make a
proposal to that effect to the Central Govern-
ment together with.reason therefor and the
appointment shall be made only with the prior
approval of the Central Government.

The contention of the applicant that his name finds
place in the select list is an admitted position and
for this very reason only after four months his name
has been notified under Rile 9 and he has been placed
in the IAS cadre. The submission of the learned
counsel for the applicant is that for all purposes

it should be presumed that the post was vacant and
for this very reason the applicant has been pdsted
after appointment under Rule 9 on a IAS cadre post of

Registrar, Revenue Board.

-M-:
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4, The respohdents have come with a

case that at the relevant time there was no vacancy
and the vacancy accrued in April 1989. As such,

the applicant 's name was notified on 11.5.1989.They
admit this position that éppiicant was posted under
Rule 9 on a cadre post éf Registrar\oh 8.12.1988.
However, they could not explain why the applicant
was posted on a cédre post when there was no vacancy
in the cadre. Shri kherwal vh o was present with the
record submitted that the posting is taken very
lightly and cadre officers are placed on ex-cadre
post and?%on—cadre officer is some times posted on
cadre posts. This submission of shri Kherwal 1is
not available on the record submitted or even in

the reply filed. However, 1if this practice is there,
it is against the rules and on the cadre pdsts only
the cadre officers should be posted and the services
of noﬂ—cadre officers can be taken on ex-cadre posts.
Mr .Mathur wants to draw the inference that the
applicant was rightly appointed and posted and the
Government has failed to rebut the presumption which
is available in his file thatthere was a vacancy and
the applicant has richtly been placed on the cadre

post. -Mr.U.D.Sharma appearing on behalf of the

~respondents Union of India submitted that he is not

in a position to make any statement about the State
Government 's action but he submits that the Central

Government has not accorded the sanction after three
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months and t he applicant cont inued to hold the

: X [} .
post even after three months so thecont inuance of:

holding the post under Rule 9 is irregular or illegal

and the applicant cannot derive benefits on account

of the mistgkes committed by the State Government .

5. Mr.Mathur has also referred the Indian

Administrative Service (Regulation of Senia ity)

‘Rales, 1987 and referred Rule 3 clause (4) which -

reads as under -

"Notwithstanding anyth ing contained in
clause (ii) of sub-rule (3), if a
promotee officer officiated continuously
in a senior post in accordance with the
provisions of Rule 9 of the Cadre Rules,
he may be assigned the year of allotment
of the junior most direct recruit officer
who was appointed to officiate in a
senior post from a date earlier to the
date 0f commencement of such offidation

. of the promotee officer, subject to the
following condit iONSeseeesesao™

Mr.Mathur submits that under this rule the officer
gets the benefit of assignment of year of allotment
from the date of commencement of such offici at ion

of the promotee officer on the cadre post .He submits
that admittedly the applicant has been posted on
8.12.1988 on a cadre post and he performed his dut ies
throw hout on the cédre post till the notification
under ruale 9 was issued by the Central Government

placing him in the IAS cadre w. .f. 11.5.1989.
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6. Mr.Sharma, learned counsel for the
fespondents Union of India invited our attention
to the fact that the book published as aAll India
Services Manual by Shri A.k.Kulshrestha in 1992
does not give the correct picture of thé law as
clause 4 has been deleated on 3.2.1989 and sub-
rule 3 has been substituted. He submits that the
provisions giving the'bénefit of officiation in a
senior post of\the IAS cadre cannot be considered
now for the purpose of assignment of year of

allotment ..

7. : Mr.Mathur in réply fo the submissions
made by the counsel for-the Union of India submitted
that under the provisions of All India serviées Act
1951 Sec.3 (1-a) the‘power to mak@iules conferred

by that section shall include the power to give
ret:ospective effect from a date not earlier than
the date of commencement of this Act, but no retros-
pect ive effect shall be given to any rule éo as to
prejudicialiy affect the interests of any persocon to
whom such rule may be applicable. He submits that
deletion ofthe rule on 3.2.1989 préjﬁdicially affects
the interest ofthe applicantvas the applicant had
acquired the rightlof getting a year of allotment
under the rules asﬁézyexisted on 8.12.1988, the date

on which he was posted on the cadre post of IAS.

8. Preliminary Objections have also been

raised by Mr.U.D.Sharma, the counsel for the Union



of India that the'petitien is noﬂmaintainable on

the following grounds :=-

(i) .~ That the applicant has claimed two
reliefs and trey are independent of each other.as

such, the petition is notmaintainable.

(ii) The second submission of the respon-
dents is that the application is time barred as the
applicant was éssigned the year of alldtmentiﬁ 1989
and the petition has been filed in 1994 i.e. after

more than four years and nine months.

As far as the first preliminary §bjection is concerned,
we sre of theview that it is devoid of any force as
the applicant cannot claim the relief no. 1 prayed
for in the petition on account of the decision of
this Tribunal that *the Tribunal has no jurisdiction
as far as prayer no. 1 is concerned®. Thus, afte
the order of the Tribunal, we can only entertain the
petition in relation to prayer no. 2 and we cannot

go through prayer no. 1. Now, there remains only

one prayer i.e. prayer no. 2. Thus, this is not a
case of multiple reliefs. wWe will take the objection
regarding thé limitation now. Mr.Sharma appearing on
behalf of the respondents submitted that the cause

of actioﬁ accrued to theapplicant in 1989 i.e. ffom

the date of notification of the year of allotment
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and the petition has bpeen filed after a delay of
four years and nine months. In the case of S.
Shanmugasundaram V. Union of India and Others
reﬁorted in‘1991(4)SLR‘187u the Madras Bench of

the Tribunal held as under -

"appointment to Indian Forest Service
by promotion-Assignment of year of
allotment-Qfficiation in a senior post
be fore inclusion of name in the Select
list - QOfficiation in a senior post
after the inclusion of name in the
Select List alone will count for the
purpose of assignment of the year of
allotment .Application filed before
Administrative Tribunal after 12 years
from the date of cause of action-No
relief can begranted due to delay and
laches "

In the said case by an order dated 27.4.1977 the
Union of India passed an order assigning the year

of alld ment to the applicant as 1968 which was

challenged be fore the Tribunal in a petition which

was filed in 1989 and which was registered as QA No.
901 of 1989. This case has a bearing on the points
raiéed by Mr.sharma though, the cas; may not be Of
an identical nature, firstly, because of the céuse of
action which is said to have accrued in the case of
the Madras Beﬁch in 1977 when the Tribunal was not
in existence, and secondly, the distinction is that

thﬁbetition was filed in 1989 i.e. after a period of

about 12 years.
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9, Mr.Mathur appearing on behalf of the
applicant cited before us the case of Shri Ram Naﬁh
Chadha V. Union of India reported in 1988(2) (CAT)SLJ 273.
The Princiéal Bench of the Tribunal considered the
provisions of the limitation. In that case the
appilicant was discharged in 1959 and he was reappointed
in 1962 and the period of break was ordered tobe
treated as break in 1979. The Tribunal was sat isfied
that the break should be condoned and considered that
the order of 1959 merged into the order of 1979, so

could not e barred by limitation. Tt was further

held that in a case of discriminztion under Articles

14 and 16 no limitation was attracted.

10. Mr.Maﬁhur'also cited before us the case
vof\this Berich reported in 1988(1)(CAT) 337. This Bench
‘has only suggested that the provisions relating to
"limitat ion should not be allowed tobe involed when

the Tribunal is satisfied about the genuineness of

the case, but 1is constrained by sec.2l. Mr.Mathu
again cited the case of State of Madhya Pradesh Vs.
Bani Singh and Anr. reported in 1990(1)LIN 780. The

Hon 'ble Supreme Court has taken the view as under :-

(8)eesees. The Tribunal considered this
gquestion in detail and held that since
the representation for the year 1980,was
pending t1ill 1986 and there is an allega-
tion that the respondent had been making
representat ion to the Government in this
regard and in fact one such representation
was accepted and it is on that basis in



° . lo L

spite of the fact that the facts and
situat ions remained the same in 1982
the respondent was selected for sele-
ction grade with effedt from 4th March
1982. 1In those circumstances the
Tribunal said that they were not willing
t0 dismiss the application on ground
of the laches and it has to be decided
on merits. 1In these circumstances we
are also unable to interfere with the
order of the Tribunal.”

Mr.Mathur has cited before us the caseof New Bombay

Bench, CAT reoported in 1988(3)SLJ 501 which is not

at all applicable to the facts and circumstances of

\ .

the present case.

11. To appreciate the submissions made by

the parties now, it 1is necessary for us to consider
the guestion on facts. Applicant in para 4 has sub-
mitted that'tﬁe applicant earlier submitted a repre-
sentation for change in his yéaf of allotment but the
same was rejected in the month of June 1993. Hé again
submitted representatioﬂ expiaining the entire legal
position but to no avail., -<In para no. 8 again  the
applicant has mentioned tﬁat he 1s continuously working
in IAS from the date he was giveh promotion on the
aforesaid post i.e. from 8.12.1988. He further submitted
that in the 1ight of the judgment of the Hon 'ble
Supreme Court his case for ailotment of year should be

revived and he should be allotted the year 1979.

The applicant h:s taken the same ground in ground (D)

ofpara 5. In reply to the submissions made by the

et s - -t MO R Nz e i
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applicant respondent : State of Rajasthan submitted
that the applicant has rightly been given the weigh-
tage of nine years and'correctiy assigned 1980 as
the year of allotment. In this very paragraph it
was also submitted that the representatioh and the
application of the applicant weré forwarded by the
\department of Personnel to the Revehue Department

for necessary action. However, it wés submitted that
thquplicant never submitted any representation against
his year of allotment. Tt will not bé out of place
to mention here that the respondents uUnion of 1India
" has also come out with a case that no reéresentation
was received by them. The coursel for the applic ant
submitted that applicant is not having the copy of
the representation. He submitted the fepresentation

to the Secretary, Department of Personnel, Rajasthan,

Mr.srivastava, and a copy thereof was also handed-over

to shri Haril singh,Desk Officer in the Department  of
Personnel, Governhent of India. The fact that the
copy was handed-over to shri Hari Singh, Desk Officer
has been mentioned in the rejoinder but this fact has
not been ﬁentioned in the OA. Ofcourse, Shri Hari
Singh has not filed any counﬁer‘and it needs éxamin§-
tion whether any representation was filed earlier
wﬁ:ﬁin time an& it remained pending with thgbovernmént.
This fact which he has'bréughtnout is not borne-out
from the OaA. As swh, the respondents could not file

the reply. We are of the view that the cause of action

Bt
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accrued in 1989 when the year of allotment was
assigned. 1In 1980 some persons might have been
appointed as we find from the civil list and they

are not parties before us.

12, The only consideration is that the
applicant isvretiring'in December, 1994 and if for
thepurpose of sal ary only any benefit is given to
him\it is not likely to adversely affect any of the
persons whosenameg findgplace in the civil list wotpe
pEioe=0 him,

13. As far as.the\merit of the case is
concerned the admitted position is that the applicant
is performing regularly théauties oﬁ%he cadre post of
IAS since December 1988 and he was'placed in IAS cadre
on 11.5.1985. The céunsel for the applicant cited

be fore us the Regulation of Seniority Rules, 1987 and
invited our attention to Rule 3. On the date of
appointment.on the IAS cadre post under Rule 9 the
un-amended rules were inkorce and sub rule 4 of rule 3
provided that notwithstanding anything contained in
clause (ii) of sub rule (3), if a promotee officer
"officiatea continuously in a senior post in accordance
“with the provisions of Rule 9 of the Cadre Rules, he
may be assigned the year of allotment of the jﬁnior

most direct recruit officer who was appointed to
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officiate in a senior post from a date earlier

to the date of commencement of such officiation

of t%e promotee officer. This sub-rule 4 has been
deleated on 3.2.1989 and under the new rules w.e.f.
3.2.1989 the period of officiation cannot be counted.
The question is about the applicability of therules
part icularly in the light of sec.3(1=A) of the All

Indié Services Act 1951 according to which a rule

cannot be amended refrosPectively so as tobe pre-
judicial to the employee to whom the rules in

ex istence prior to the amendmentg were app;icahLe;

In the instant caée the amendment has come on' 3.2.1989
anq%he applicant was holding the post since 1988 so

he may claim the benéfits of théprovisions of sub rule
1-A of sec. 3 of the Act of 1951. Mr.Sharma appearing
“on behalf of the respondents cited before us the

case of V.Jagannathan V. Union ofIndia‘and Oreg.
reportedvin 1990 (7)SLR 469 and he has invited .our
attention to paré 15 and submitted that allotment of
the year is the administrative function and t he Tribunal
should ordinarily not interfere. Even in thécase

cited by Mr.Sharma directions were given that . the
matter may be remitted to the 1lst respondent for

fresh disposai keeping in view the rulings and facts

of the case. | ‘
14, Mr.Sharma has cited before us theAcase

of Indian administrative Service (SCS)association, UP

S
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and Ctheré V. Union of India and Others reported
’ in 1993 (1)3LR 69 in which it has been laid down

that no statute shall be construed so as to have
retrospect ive opefation inless its language is
such as plainly to require sﬁch a construct ion.
The Hon'ble Supreme Court was dealing with the
allotment rules and the Hon 'ble Supréme Court

‘( further held that iﬁ, is a settled law that where
thé intent ion of the statutory amendment is clear
and expressive, words cannot be interpolated. This

very amendment was under considerat ion and the

Hon 'ble Supreme Court held that *"legislature intended

thaﬁtﬁé First Amendment Rules would operate Pros-
pectively from February 3, 1989, the date of their

-

publication in the Gazette of Tndia. Its policy is

to remedy the imbalances while at the same time
- the proviso intended to Operate prospectively to
avert injustice to the officers recruited /promoted

earlier than the officer promoted later to that date "

“ ; ) r

15, - In the case of Nityanand Sinha vVs. The
State of Bihar and.Othefs reported in 1981 (3)SLR 135
the Patna High Court considered the question of over
utilisaﬁion.oﬁﬁtate Deputation Reserve by the State
Government . It 1is true that the Stgte is voilating
the law. This needs a check. It does not suit the

explicit and unambiguous. Rule 3(3)(ii) intended
respondent% State of Rajasthan to say that there was
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no vacancy in the cadre post when they are appointing
avperson on the cadre post under Rule 9. The applicant
cont inued to hold the cadre post and it was their duty
to prove that the appointment was given by mistake
and they wanted to rect ify it. They have also not
come-out with a case that what was the mistake, how
the appointment to the cadre post was made under Rule 9
-and the applicant was posted on the cadre post. All
“1 these facts go against the State. Ordinarily, the
persons who are in the IAS cadre can only be appointed
on the cadre posts. There may be a good case on
merits, of the applicant and the judgments cited by
the counsel for the applicant may be applicable in
the instant case. Further, the julgment given by the
Hon'ble Supreme‘Court in the case of M.V.Krishna Rao
and Ors. Vs. Union of India and Ors., reported in 1994 (1)
JI 492 may also be applicable in the instant case. ’
However, taking into consideration all the facts we
| will not like to interfere with the question of
limitat ion and the question of adverse effect if any
“ on other persons may. arise. The applicant is retiring
in December, 1994 so we can only issue a direction that
on humanatarain grounds the case of the applicant may .
be considered according to law and on account Of
retirement if.the future prospects of any‘other person
Ane W not likely tobe gqffected then the case of the
| applic ant may be considered liberally. with this

direction the 0A is disposed of with no order as to

cOStS e .
( USHA SEN ) , ( ¥.L.MEHTA )
Administrative Member Vice Chairman

Mehta




