. illegal, inoperative and nonest;

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR.

| 0.A No.281/94 | © Date of order: 25 I g/) B

Natthi, S/o Sukkha, Clerk; of present posted as PWI-CIR, Gangapur

City, at Hindaun City, W.Rly, Gangapur City.

.. .Applicant.

L

T oL ' - ‘ VSO

1. Union of India through the General Manager, W.Railway, Church

- Gatey-Mumbai.— -

2.  Sr.Divisional Engineer (Esttt) W.Rly, Kota Divn; Kota.
3.  Senior DPO, Western Railway, Kota Divn, Kota.

- oo sReSpOndents.

’

Mr.S.C.Sethi - Counsel for applicant.
'Mr.M.Rafiq - Counsel for respondents.
CORAM: L
Hén'iole Mr.S.K.Agarwal, Judicial Member
 Hon'ble Myr.N’.P.Nawéni, Adiministrative Ivlenber

PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMBER,

"In this Original Application under Sec.1® of the Administrative
Tribunals Act, 19085, the appliéar;t' makes the following prayers:
i) The resﬁl*; ::c:n:rmi.micated~ vide order at Amnx.Al may be declared as
r
ii)‘ to direct the respohdents ric;ﬁ to act upon the result at Annx.Al;
iii) to direct the respondents to incorporate the name of the applicant
in the seniority list of Junior Clerks treating the applicant have been
regularly promoted. |

2, Facts of the case as stated by the applicant: are that he belongs

. to 8C commnity and is working as Junior Clerk (Rs.950-1500) at Hindaun

City under PWI-CIR, Gangapur City. It is stated that selection for
promotion to :the :post of Telly Clerk was held on 8.5.83 and 5.6.83 and
the éppiicant also appéared in the said -sleleé{:idn and result was
declared on 3.7.84 and the applicant was é;éclafed successful. It was

also mentioned in the result that oral test will be held on 31.8.84 an¢
' /

[



the applicant

®

on 1.9. 84 1n D1v1s1onal Offlce Kota., But before declaratlon of the
result, the appllcant was sent to Iraq on deputation and no arrangement
was made to send the appllcant to Kota for oral test. It is stated that
on return from Iraq the appllcant requested the respondents to promote
the applicant on the poSt of Junlor Clerk but he was promoted w.e.f.
28.'8."911 The Sr.DEN, Kota circulated seniority list and the applicant
did not find his name in the seniority list 'against which he filed
representation and thereafter filed O.A No. 145/93 which was decided on

24.1.94 in which dlrectlons ‘were g1ven to the respondents to allow the

appllcant for oral test and further dlrectlons jwere also given that if

1s successful, he is entitled to all consequentlal

beneflts., It is stated that :Ln pursuance of those directions the oral
‘test vas not held w1th1n three months but it was held on 13. 5 %4 th.ch

( accordmg to the appllcant wvas not a test but a Drama. It is stated that

respondent No.3 only put the questlon “Aapne Rallway ke Khilaf CAT Me
Mukatma keeya ha1'>“ to whlch the appllcant repl1ed "yes". Thereafter
respondent No 3 told the appllcant “Jaalye“. No other questlon was put‘
to ‘the appllcantg It is also stated that the Selection Board was not
constltuted by the competent authority, no officer of SC/ST community
was nommated. Respondent No 3 vide letter dated 10.6. 94, coxmmmcated
to the appllcant that he is not quallfled in the selectlon., It is stated
that the appllcant was declared as .not quallfled in the promotion test
because he flled a case in the CAT and in fact no oral test was
conducteda It is further stated that the appllcant had worked on the
higher grade post of Junior Clerk for a consuierable perlod, therefore:

he should mnot be reverted on the post of Gangman 'The appl lcant:

therefore, flled the O A for tne rellef as mentioned above.

' /

3. Reply was flled. It is stated in the reply that the appllcant was

sent to Iraq as per hls w1ll1ngness and the applicant knew the fact that .
in case he quallfles the wrltten test in, whlch he has already appeared,

) he is requ1red to appear before the Selectlon Board for oral test It is

stated that the appllcant was allowed to work on higher grade/pdst



purely on ad hoc ba51s cn a stoo—gap arrangament and he was not a

e
w
s

regularly selected candidate, therefore, the applicant has no c1a1m on
the post It is also stated that the appllcant d'id not qualify the test
conducted by the department , therefore, his name was not shown in the
‘seniority list’. The oral test was con'o"ncted in compliance of the
directions given by this Tribunal in O.A No 145/93 and the applicant has
levelled false. allegation to mislead the Tribunal. It is further stated
- that one officer of SC conmunity was in the Selection Board, hence there 4.
Was no illeoaiity/or infirmity in the constitution. of the Selection
Board. The applicant has not t;ualiﬁed the selection test, therefore, he -
is estopped to chai@lenge the O.A and he is liable to be 'reirerted on'his
_“\ . original post of Gangman. ;.['herefore , the applicant has no case for
’ interference by this Tribunal and this 0.2 is devoid of any merit and
liable to be dismissed. ' | o
4.  Heard the learned _coﬁn'sel for the _parties and also perused ‘the
~vhole record and the sele_ction board proceedings _ w’nich vas he)ldv on
13.5.94. | '
~ 5. The main grievance of the applicant in this C.A has loeen that the
viva voce test held on 13,'5"94 Was: not va_'wprope_r »test but a Drama only
and the Selection Board was not properly const ituted. The contenticn of
tlge learned -counsel for 't‘he appiicant has been that raespondent No.3 only
g:t one question to the applicant “Aapne Railway ke khllaf CAT Me
Mukatma keeya Hai" which was replied by the applicant "yes" and no other
~question was put to the applicant, therefore, viva voce test held for
this purpose was not a proper test. In the reply,. the respondents have
denied all the allegations put by the applicant and stated categorically
that all these allegations are false. No Rules/instructions have been
referred/produced by the counsel for the applicant so as to lay down._the
scope of v1va voce i.e. what can be asked and what cannot“ be asked by

the Members of the Selection Board for: . such selection. Moreover no

record can be malntained by the Board &s to what questions were put to

-~

O S the candidate. The respondents have denied al't. the allegations of the |



S g
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‘ applicant and this Iribunal is unable to make any roving enquiry on the

subject ', in question. f.[‘here_fore, tlr;e viva voce test conducted on 13.5.94
cannot e held as illegal and inoperative as contended by the applicant.

As regards constitution of Selection Board is concerned, in the reply

sufficient explanation has been given by the respondents and it has been

categorically stated that there was one Member from SC community in the

4 Selection Board to lcokafter the interest of the reserved community. No

allegation of bias/malafide_s are alleged against any member of the
Selection .Board. Theréfore, merely the applicant did.not qualify the

selection. test is no ground to challenge the same on the ground that the

. Selection -Board Was not properly constituted. Not only this but if the '

constltutlon of the Selectlon Board is found not in accordance with the

Rules/lmtruct;ons, 1t is merely an 1rregular1ty and not 1llegal1ty '

. which cannot become a. ground . for vitiating the whole selection

proceedings.
6. On a perusal of the proceedings of selecticn held on 13.5.94, it

becomes abundantly clear that the applicant secured the following marks:

Written Interv1ew Leadershlp/ ~ Record o.f. Semorlty Total
test 35% 15% Tech.Qual.20% Service 1515 ’ 15% |
14 4 12 "~ 10 3 43

7.  On the perusal of the marks awarded to the applicant also, it

cannot be said that there was any _ prejudicé/malafides against the

applicant while conducting the oral test. We, therefore, find any

. . |
infirmity in conducting the oral-test.

8. The law on the subject is also well settled. In Umvers:Ltz of

‘Cochin Vs. N.S.Kanjoon Jamma & Ors, AIR 1977 SC 2083 wherein it was held

by Hon'ble Supreme Court that the petltloner who had taken part in the
process of selectlon is estopped “from challengmg the cr1ter1a adopted
by the respondent Banko

9. In Unemployed Union of Kalkote Vs. State of J&K, 1998(2) SCT 685,

it was observed in para 19 .as urder'



"All the petltloners took part 1n the selection gmocess. They
comp}eted arongw1th OLhL ' tney wcre not high up in the nerlt
llst’ If thls be the p051t10n they cannot turn around and contend

i that the gmocees of seleCtloh 'is bad. Where a candidate takes
v purt in the process of SeTectlon ices takes a chance of
’favourable dec151on in hls favour he cannct turn around and
challenge the process of selection (See Go Sarana Vs. Lucknowv
~ University, AIR 1976 SC 2448) Justice M.M. Punchlﬁ(Now Chlef.
Justice of Suprem ourt of InJ1a) in Balolr Singh Va. State of
Punjab 1983(1) SLR 109, observed that competlng candldate &ho
remain unsuccessful are estopped from challenging the process of ‘
selectloa. Another D1v151on Bench oi the Punjab & Haryana ngh.

Court in Rajeshwar Slngn Vs. State 1991(1) SLR 680, reached the

T

same conclquono For thls reason also the petltlona must fail."

10. The same view .was expressed 1n the recant dec131on reported in

evold of -any merit llable_to be olsmlssedn

“costs]
7 b

. Member (A). -

" Union of Indla & Anr. Vs. N. Chandrasekharan & Ors, 1998(3) SCC 624 as

under.

"It is, not in dlspute that all the canoldatea were made aware of

‘the procedure for prom0tlon before they eat for the written test
and before ' they appeared before the Departmental Promotion

»Commlttee. Theretore, ‘they cannot turn arouno and contend later
when they found they were not aelccted by challenglng that -

':procedure and contendlng that the marks prescrlbed for interview

| and confidential reporte are dlspropoxtlonately' high and the o
Iauthorltles cannot fix a minimm to be secured either aL'
interview or in the assessment on confldentlal report;"

On the basis of the above settled legal pOultlon and facts and -

c1rcumstances of this case; we are of the considersd opinion that the ,

appllcant has no case for 1nterference by thls Trlbunal and thls 0.7 is

7

We;, therefore dismiss the O.A having no merit with no order as to

warni) (S.K.Agarwal)

Member (J7)



