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IN THE CENTRAL 
Jl 

ADMINISTRATIVE 
I 

TRIBUNAL,JAIPUR BENCH,JAIPUR. 

il 
* * * ~I 

'1! Date of Decision: "'=30/-;))~e!lo( 
II 

OA 237/94 
II 

Tara Chand Garg s/o Shri' G.P.Gar~ rjo 1-Gh-12, Bhola 
II ,I 
II Bhatta Colony, Ajrner. 

·1. 

2. 

3. 

4. 

5. 

6 • 

7 • 

CORAM: 

r 
I· 
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li Versus 

. . • A.t->.t:>licant 

Union of India thrJur;h General Mana~er, Western il ::1 J 

~ 1 0 

Railway, Churchgate, Mumba1. 

II Chairman, Railway Boa1F' Rail Bhawan, New Delhi. 

Chief ~vorks Manayer, v~VRly, Ajmer. 
I 

I' 
Dy. Chief Mech. Engineer\: ( Carria~:~e), ~v/Rly, AJmer. 

Shri Narayan Lal, ChJrseman-A, Sho.t-> Floor Carria<:;,e 

Workshop No.26, W/Rly,~AJmer. 
Shri Ramsnehi, Char(j\bman-A, Sho.t:> Floor Carria'::Je 

l'i . 
Workshop No.26, Wester~ Rallway, AJmer. 

[I 

Shri Banwari Lal, Chalk~eman-A, Sho.t-> Floor Carria'.::le 
•I 
1: 

Workshop No.26,-Western Railway, AJmer. 

II 
'• Res_t)ondents 

I\ 
\, 

HON'BLE MR.S.K.AGARWALi JUDICIAL MEMBER 

HON' BL.E MR. A. P. NAGRATH 'j'\ ADHINISTRATIVE HEr,lBER 
. I 

For the Applicant Mr.~hiv Kumar 
l! 

Mr .[T. P. Sharma 

li 
For the Respondents 

0 R J E R 

II 
PER HON'BLE MR.A.P.NAGRA~H, ADMINISTRATIVE MEMBER 

Jl 

II 
The applicant is a(j'::lrie~ed by the order dated 5.S.94 

~ . 

(Ann. A/2) as his name does nd't find .!?lace in the list of 
il 
I 

ll 

\I 

II\ 

li 
II 
II 
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1\ 
2. 

I 

candidates declared successfll 
. 'i ,, 

in the written examination 

held on 25.4.94 for promoti6n to the post of Junior Sho.t:-~ 
II 
II 

Superintendent gra~e Rs.2000lf200. He has challen~ed a .t:Jart 

of Rule 215 of the Indian R~~lway Establishment Manual lfor 

short, IREM) as being ultrl vires. He has ~rayed for 

declaring the impugned ord~r dated 9.3.94 (Ann.A/1) as 
!i 

illegal and for quashing the ~arne. 

\I 

2 f h 1 · II · th t h · 1 k · . Case o t e app 1can1t lS a lil 1 e wor 1n~ as 

Chargeman-A w.e.f. 17.7.89 hJ was promoted on ad hoc basis 
I' 
I : 

to the post of Junior Shop Superintendent vide order dated 
II 

5.11.93. Vide impugned letter dated 9.3.94, date of written 
1\ 

tf 

examination was fixed for seilection to the post of Junior 
I· 

Shop Superi~tendent for fil~ing up six vacancies. Nine 

d . d . 1 d . h !11 . . d d . can 1 ates, 1nc u 1ng t e app1 1cant, were cons1 ere to JJe 
II 

eligible to appear in the wijd. tten test which was held on 

4 4 9 4 f h . d I! . . 2 . . . Result o t e sal wr1tten test was declared v1de 

1 tt d d 6 5 94 l . ilf. d. d . e er ate . . a ert1ng li 1 ve can 1 a tes to ap.t:Jear 111 

the viva-voce test. Name of;\ the al?plicant does not find 
- 11 

place in that letter. It ·I has been submitted by the 
II 

i 
applicant that the responden~·s conducted the selection in 

the year 1994 by including th~ vacancies which occurred in 
I 

the year 1990 onwards. Clubb&n(f of the vacancies resulted 
I' J 

into enlarging the zone of eli~ibility. The eligibility for 
ii 

promotion, as per the applican~, should be seen at the time 
II 

of occurrence of vacancies as has been held by the Full 
I• 

• I !I 
Bench of Kerala High Court in farghese and Others V/s State 

·I 
of Kerala and Others (1981 (21) SLR 252 (Ker) F.B.). 

il 
'l'his 

!I 
resulted into includinG the names of rest,ondents No.5 to 7 

J :1 .r:-
J, 

in the zone of conideration, wrrich is stated to be ex-facie 
j: 
i! 
I' 

' illegal. 
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3. 
i 

It has further been fontended by the applicant that 

some of the candidates called in the written test were not 
:I 
'I 

even eligible as on the dlate of the test they had not 
II 

completed two years of qualifyin~ service, which is a 
1!. . 

pre-requisite for being con~fdered for promot1on to the next 

grade. On this ground, sel~ction of respondents No.5 to 7 

is not according to the ruJes and not sustainable in law. 

Thus, a part of Rule 215 :Jof IREJ\'1, which provides that; 

"condition of two years' ) sefvice should stand fulfilled at 

the time of actual promoti!bn and not necessarily at the 
,I 
,I 

stage of consideration", is .unreasonable, ille~al and ultra 
., 

vires of Articles 14 and 116 of the Constitution. The 
I, 

mischief of the aforesaid ~rule is that one may not be 

eligible for promotion but Jtill can be considered and ~et 
1: 

seniority. This would act adverse to the le~al ri~ht of the 
!I 

seniors. Therefore, applicaft's plea is that the aforesaid 

portion of Rule 215 of IREM deserves to be struck down bein~ 
I· 

violative of Articles 14 andlil6 of the Constitution .. 

•I 

·' 
'I 4. In the reply, the respondents have stated that it is 
ll 

a known fact that it is 1not always possible to hold 

1 · · · b. I f · d · · t t· se ect1ons 1n t1me ecause o var1ous a m1n1s ra 1ve 
'I 

reasons.· Whenever selection!~ are conducted, the em.t>loyees 
lj 

falling in the zone of conJideration with respe'ct to the 
i' 

vacancies or posts to bel filled at that time have 
tv !: 

necessarilyL be considered. 'l',he p;r:omotions are ~iven only in 
merd~Y appearing in 

accordance with the rules anctLsuch 'selectionsdoes not create 
I ' 

to be,! promoted 
any right in any employeeL i It has been stated that the 

applicant appe~red in the I written test but failed to 
i 

qualifyO ah.ai. ; ~g);;:~~ that h\~ has no riC:Jht to challen~e the 

selection and also the zone il of consideration after havin, 

appeared in the written test~ in view of the law laid down 

I! 
:I 
I, 
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'I I, 
'I I, 
!i 
[I 

'14 
II 

by the Full Bench in Jethana~d and Suresh Chand's cases. It 
li 

has been submitted by the re~pondents that the ~revisions of 
I· 

Rule 215 of IREM are perfe~tly in\.....onformi ty with law and 
I r . 

justified because ~ondition~of two years ex~erience at the 

time of actual promotion ha~ been kept for sound reasons so 
. :J 

I 
that the employee has adequate experience of the lower post. 

;I 

i 

However, it would be totall~ unjustified that even at the 
I 

time of conducting examinaJion such experience should be 
II 

possessed. Whenever selectif;ns are conducted, all em~loyees 

in the zone of consideratioJ are called but at the time of 
'I 

1 · · the condition of fulfillinu the actua grant1ng promot1on f ~ 

qualification of experience of two years is duly considered. 

S · h 1 · dl. d II 1 · t · h · 1nce t e app 1cant not qua 1 y 1n t e wr1tten 
I 
I ,. 

examination, action of respo~dents, which is as per rules, 
I. 

has not caused any prejudice !o·him, as alleyed. 

5. 

6 ,; 

II 
'il 

Heard the learned coun~el for the parties. 
:I 
1.1 

li 
Learned counsel for fhe applicant submitted that 

validity of the part of Rule 1,215 of IREM was challenyed in 
- 1, 

OA 247/92 before the Jodhpur ~ench of this Tribunal and the 
' 

Tribunal vide order ~ated 26.~~-94 had declared the selection 

of one Shri Ashok Kumar Sharm~, a pri~ate respondent in that 

II case, as illegal on the groun~ that he had not completed two 
,\ 

years of service when he w[fs called to ap~ear in the 

selection. He contended that~calliny ineligible- candidates 

caused prejudice to the righE of the applicant. He also 
[! 

mentioned that the judgement,· of the Jodhpur Bench in OA 
I 

24 7/92 was chalienged by th~ respondents by way of SLP 
II 
I • 

before the Hon'ble Supreme Court of Ind1a. Hon'ble Supreme 
~\ 

Court vide order dated 10.7.95 stayed the operation of the 
II 
II 

judgement/order dated 26.9.94 ':lin OA 247/92 but finally the 

:I 

1: 

I' 
li 
:i 
1: 
,, 
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i: 
SLP was dismissed vide Hon 1 ble Apex Court 1 s order dated 

I, 

6.11.95 passed in 

No.l4094/95. 

Special 
I 
I, 

I 

Leave to Appeal (Civil) 

7. 
1: 

\ve have carefully P.,erused the records as also the 
I, 
:\ 

order dated 26.9.94 passed ~n OA 247/92. 
i: 

1: 

In so far as clubbi)py of the vacancies for various 8. 
I· 
I. 
h years is concerned, we ac~ept the view of the def?artrnent 
I' 
I' 

that there can be vayaries of the workiny which resulted 
I• 
I. 

into inability of the department to hold selelction in time. 
li 

There is no rule which e~joins a duty under law on the 

d t h t . 1: f d. ff h t b epartrnen t a vacanc1es 

11 

o 1 erent years ave o e 

reckoned separately fo~ deterrnininy the zone of 
I' 
I' The Judgern~nt of Kerala Hi~h Court in the 
I 

consideration. 

I· case of Varghese and Othera V/s State of Kerala and Others, 
. ~ 

referred by the applicant ~ill not help him as in that case 

the eligibility is deterrninbd definitely with resf:)ect to the 

1

: . 
I 

date of occurrence of vaca1cy. This is not the ~osition in 

the matter under adjudicat~pn. We find no infirmity in the 
> !: 

I' 
.r: 

action of the respondents 1p clubbing the vacancies. 
I 

1: 
I 

9. Corning to the questJ:ion of validity of the !?art of 

Rule 215 of IREM to the exJent it makes even those eli~ible 
f b . . "11 d f 1 1: . h h 1 d or e1ng ca e or se eq.t1on w o ave not corn~ ete · two 

1: 

years of qualifying servic~~ on the date of selection. 
1' 

have gone through the obse:d:vations and JUdyernent of Jodhf?ur 
1: 

Bench of the Tribunal pas1sed in OA 247/92. It has been 
,· @ 'II 

\nela~~~ the-Tt;jobllhi.a:;t$C\ in J!that case that the f?erson must 
---~....;: ----~ ' 

-- I 
,. 

fulfil the requisite quali~ication for promotion at least on 
. 1: 

the date of selection l.e.Non the date of f:)lacin•· the name h J 
II 
1: 

in the panel. The name of a person cannot be !?laced in the 

1: 

t: 
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jll 
I 

panel unless he fulfil~s the[: requisite qualification of two 
. I' 

' . • • ' ' • • . I' • 
years • Keep1ng th1s. 1n v1ew, I: promot1on of Shri Ashok Kumar 

Sharma,. in that case, was dec~hred .as illegal. In view of the 
' 'I 4 • • 

.I 
-. law laid down by the Jodhpur ti~nch and SLP. against that ord_er. 

1\ 
-\1 

. • ,, • . . 'I 
9av1ng been d1sm1ssed, we are pf the view tha~portion of the 

. . h 

I• 
Rule of IREM, which · states that; . "the condition of two years 

. 1: 
I 

servfce should -stand fulfilled ['at the . time -of . actual promotion 
1: ,: 

. and not neCeSSarily at the time:: Of COnSideratiOn 1 11 aS nOt being 

in conformity with the requirefuent of eligibility •. Therefore,, 
' . . ' ~ . \: . . . . ' . 

placing _of the_ names of the . p:t7:i vate respondents on the panel 
i' 

needs to· be examined in the lig~t of this ·principle. 
I 

' '· 
. . I . 

10. Shri. Na-rayan Lal and Shri Ramsnehi, private re~pondents 
:i 

no. 5 and 6 ,. would have completed two years expeirence on 
. p -- . 

I ,. 
14.5.94, and Shri Banwari la],, r~spondent no. 7 on 5.11.95. The 

. i: 
·result of written test was dec:lared on 6.5.94. The date on 

1: 
1\ 

which ·the final panel -was app:r;oved has riot been brought . on 
-- .i -

record. However, . by the prinqiple laid down by the Jodhpur 
I' 

1,~. 

bench, we consider it appropria-te to· direct that only those of 
. : :; . hD'· _-.. 

the p~i~ate respondents should bf considered eligiblekb~ placed 

on th~ panel who had completed '1:wo years's . qualifying_ service 

by that.dq_te i.e. the date of fo:qmation of the panel. If anyof 
I 

the prfva,te respondents- had not ~ompleted two years qua_lifying 
. ,:1 
. . \. . -

service on the date · of formatiqn of panel, his selection is 
I 

liable to be_· held illegal. Since ;the date of formation of panel 
I 

was notmade knoWn to us at.the \ime of hearing or in written 

averments, it is for the respondents-to ascertain as to which 
_ 11 ·: . 

-of the private respondents thad dr had not completed two yec;rs 
;\ 

' I 
qualifying service on the materia~ date. 

11. 

! 
' . 

In view of ·the ·foregoing,·, we :r;>artly allow the OA and 
:I 
I 

hold th~t part of Rule 215 of IREM, 
. 'I 

which lays down; "that the 
II 

" :I 
I:· 

.. ~ .. 7/-
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~ I'' 

condition of two years should 'stand fulfilled at the time. of 

actual promotion and not . nece'ssarily at the .2tage of 

consideration" as contradictory to the basic requirement of 

· el~gibili ty and to _that exteqt illegal. We also hold that 

promotion of such of the prfvate ,respOndents, who had not 
:; 

completed two years of qualif~ing service as on the date of 

formatiion of panel, as illegal and names of such per·sons 

should be deleted from the pa~~l. Respondents shall undertake 

this exercise and take necessar:y follow action within a period 

of three months from the date of this order. 

12. The OA stands diposed of: accordingly with no order-as to 

costs_. 

~ 
I 

(A.P. NAGRATH) (S.K. AGARWAL) 

MEMBER (A) MEMBER (J) 

. ' 


