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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,JAIPUR.

Date of Decision: “:3'\9]3],10_00(

OA 237/94 ”

Tara

Chand Garg s/o Shriv G.P.Gary r/o 1-Gh-12, Bhola

Bhatta Colony, Ajmer. I

... Applicant

Versus
1. Union of 1India thr%ugh General Manayer, western
Railway, Churchyate, ﬁumbai.
2. Chairman, Railway Board, Rail Bhawan, New Delhi.
3. Chief Works Manayger, Nley, A-jmer.
i
4. Dy.Chief Mech.Engineer?(Carriage), W/Rly, Ajmer.
5. Shri Narayan Lal, Chérgeman—A, Shop Floor Carriaye
Workshop No.26, W/Rly,iAjmer.
6. Shri Ramsnehi, Char%?man—A, Shop Floor Carriagye
Workshop No.26, Wester% Railway, Ajmer.
7. Shri Banwari Lal, Ch#Fgeman—A, Shop Floor Carriaye
Workshop No.26,~Westerﬁ Railway, Ajmer.
g .. Respondents
CORAM:
HON'BLE MR.S.K.AGARWAL, JﬁDICIAL MEMBER
HON'BLE MR.A.P.NAGRATH, ADMINISTRATIVE ME:BER
For the Applicaﬁt “e Mr4§hiv Kumar
1
For the Respondents .o Mr:&.P.Sharma
|
O R i E R

PER HON'BLE MR.A.P.NAGRAﬁH, ADMINISTRATIVE MEMBER
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The applicant is aggrieﬁed by the order dated 5.5.94

(Ann.A/2) as his name does not find place in the list of

1\




candidates declared successful in the written examination
|
held on 25.4.94 for promoti?n to the post of Junior Shop

|
Superintendent ygrade Rs.20004$200. He has challenyed a part

of Rule 215 of the Indian Railway Establishment IManual (for
|

short} IREM) as being ultra vires. He has prayed for

declaring the impugned ordér dated 9.3.94 (Ann.A/l) as

il
!

illegal and for quashiny the %ame.
|
2. Case of the applicaqﬁ is that while workiny as

Chargeman-A w.e.f. 17.7.89 h% was promoted on ad hoc basis
| N

to the post of Junior Shop SFperintendent vide order dated
5.11.93. Vvide impugned letteﬁ dated 9.3.94, date of written
I :

examination was fixed for segection to the post of Junior
i

Shop Superintendent for filﬂing up six vacancies. Nine

‘candidates, including the apggicant, were considered to be
J

eligible to appear in the written test which was held on

24.4.94. Result of the said &ritten test was declared vide
letter dated 6.5.94 alerting%five candidates to appear in
the viva-voce test. Name ofﬂthe applicant does not find
place in that letter. If ﬂhas been submitted by the

applicant that the respondenés conducted the selection in

|

the year 1994 by includinyg the vacancies which occurred in
] '

the year 1990 onwards. Clubbﬁng of the vacancies resulted
!

into enlarging the zone of eli%ibility. The eligyibility for

It

promotion, as per the applican#, should be seen at the time

I
of occurrence of vacancies a% has been held by the Full

Bench of Kerala High Court in%&arghese and Others V/s State
of Kerala and Others (1981 (2§ SLR 252 (Ker) F.B.). This
resulted into including the n%hes of respondents No.5 to 7
in the zone of conideration, w@ich is stated to be ex-facie

illegal. ;

i
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3. It has further been Fontended by the applicant that

some of the candidates call%d in the written test were not

' il
even eligible as on the déte of the test they had not
completed two years of qﬁallfylng service, which 1s a
pre-requisite for being considered for promotion to the next

grade. On this ground, selection of respondents No.5 to 7

is not accordiny to the ru%es and not sustainable in law.
Thus, a part of Rule 215 LOf IREM, which provides that;
"condition of two years"se%vice should stand fulfilled at
the time of actual promoti#n and not necessarily at the
stage of consideration", is |unreasonable, illeyal and ultra
vires of Articles 14 and |16 of the Constitution. The
mischief of the aforesaid ]rule is that one may not be

eligible for promotion but étill can be considered and gyet

seniority. This would act aéverse to the leyal riyht of the

seniors. Therefore, applicant's plea is that the aforesaid

portion of Rule 215 of IREM ?eserves to be struck down beinyg

violative of Articles 14 and“lG of the Constitution.

4, In the reply, the res%ondents have stated that it is
.

a known fact that it is ﬂnot always possible to hold

selections in time bécau%e of various administrative

reasons. - Whenever selectio%% are conducted, the employees

falling in the 2zone of con%ideration with respect to the

tv :

necessarilyLbe considered. The promotions are given only in
) merely appearing in

accordance with the rules an@Lsuch'selectlonsdoes not create

to be, promoted

any right in any employee.i It has been stated that the

i
vacancies or posts to bﬁl filled at that time have

applicant appeared in the | written test but failed to

E has no rigyht to challenye the

qualifyy) awdi: sezxed that d
selection and also the =zone|of consideration after having

appeared in the written test), in view of the law laid down




by the Full Bench in Jethanand and Suresh Chand's cases. It

has been submitted by the rerondents that the provisions of

Rule 215 of IREM are perfe%tly inﬁonfdrmity with law and

justified because condition Jof two years experience at the

time of actual promotion_haé’been kept for sound reasons so

|
that the employee has adequate experience of the lower post.
i

However, it would be totall& unjustified that even at the
!
time of conducting examina%ion such experience should be

possessed. Whenever selecti%ns are conducted, all employees
|
in the zone of consideratio% are called but at the time of

actual granting promotion the condition of fulfilliny the

qualification of experience of two years is duly considered.

Since the applicant did not gqualify in the written
|

.dents, which is as per rules,

has not caused any prejudice éo'him, as allegyed.

examination, action of respon

5. Heard the learned counsel for the parties.

’l
|
6. Learned counsel for %he applicant submitted that

y

validity of the part of Rulei215 of IREM was challenyed in

-
OA 247/92 before the Jodhpur éench of this Tribunal and the

Tribunal vide order dated 26.%.94 had declared the selection

of one Shri Ashok Kumar Sharm%v a private respondent in that

|

case, as illegal on the ground that he had not completed two

years of service when he whs called to appear 1in the
‘'selection. He contended that“calling ineligible- candidates
caused prejudice to the righ% of the applicant. He also

|
mentioned that the judgement ., of the Jodhpur Bench in OA
|
247/92 was challenged by th% respondents by way of SLP
before the Hon'ble Supreme Coqit of India. Hon'ble Supreme

Court vide order dated lO.7.9? stayed the operation of the
|

]
judgement/order dated 26.9.94 /in OA 247/92 but finally the

|
| \
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SLP was dismissed vide th'ble Apex Court's order dated
s
6.11.95 passed in Special Leave to Appeal (Civil)

4

No.14094/95. . ’

7. We have carefully pkrused the records as also the
order dated 26.9.94 passed in OA 247/92.
8. In so far as clubbihg of the vacancies for various

years is concerned, we accept the view of the department
}

that there can be vagarie% ofvthe workiny which resulted
into inability of the depar%ment to hold selelction in time.
There is no j:ule which er%gjoins a duty under law on the
department that vacancies Eof different years have to be
reckoned separately foq; determining the zone of
consideration.' The Judgem%nt of Kerala Hiyh Court in the
case of Varghese and Othergfv/s State of Kerala and Others,
referred by the applicant %ill not help him as in that case
the eligibility is determin%d definitely with respect to the
date of occurrence of vaca%cy.- This is not the position in
the matter under adjudiqat%bn. We find no infirmity in the

i
action of the respondents ib clubbing the vacancies.

9. Coming to the question of-validity of the part of
Rule 215 of IREM to the exﬁent it makes even those eliyible
for being called for selec%ion who have not completed two
years of qualifying servicé on the date of seleétion. We

have gone through the observations and judgement of Jodhpur

'

Bench of the Tribunal pasjsed in OA 247/92. It has been
+ ._« - e e . f

if%@@ifi?@5§E§fELibU§§%§§9 in !that case that the person must

|
fulfil the requisite qualifjication for promotion at least on

H

the date of selection i.e.jon the date of plécing the name

in the‘panel. The name of é person cannot be placed in the

u




'years. Keeping thlS‘ in view, |: prOmotion of Shri Ashok Kurhar

/ H

Sharma, in that case, was declared -as illeéal. In view of the

. o . d . . , .
law laid down by the Jodhpur bench and SLP against that order.

,1

hav1ng been dismissed, we are of the VleW that ~portion of the
. h

Rule of IREM, whlch states that;,"the condltlon of two years

service should. stand fulfllled at the time of ‘actual promotlon

l

‘and not necessarily at the tlme of con51derat10n,“ as not belng

in conformlty w1th the requlrement of ellglblllty.nlherefore,\

-

placing of the names of the. prlvate respondents on the panel

needs to be examlned in the llght of this pr1nc1ple.

| _ N
10. Shri. Narayan Lal and Shri Ramsnehi, private respondents
' ‘ i :
no. 5 and 6, would have completed two years expeirence on

14.5. 94’and Shri Banwari'lal,'réspondent no. 7 on 5.11.95. The

'result of wrltten test was declared on 6.5.94. The date on

J',
which -the f1nal panel ‘was approved has not been brought on -

~ record. However, . by the pr1nc1ple lald down by the Jodhpur

bench, we consider it approprlate to direct that only those of
the prlvate respondents should be considered ellglblet;e“placed‘
on the panel who had\completedftwo years's .qualifying. service
by that date i.e. the date of formation of the panel. £ any-of
the prlvate respondents had not oompleted two years quallfylng
service on the date of formatlon of panel, his selection is'
liable to begheld illegal. Since!the date of formation‘of panel

was not.made known to us at_the'iime of hearing or in written

averments, it is for the'respondents.to ascertain as to which

of the prlvate respondents ihad or had not completed two years

;\

quallfylng serv1ce on . the materlal date.

ll.' In view of the foreg01ng, we partly allow the OA and

hold that part of Rule 215 of IREM, which lays down, "that the
Il -
;
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condition of two years should ‘stand fulfilled at the time. of
actual promotion and not ,1":1ece‘ssa.ril\y at the .gtage of\’

consideration" as contradictor'ﬁ/ to the basic requirement of

"eligibility and to _that exteri:t illegal. We also hold that

pro‘rnﬁ;tion of such of the priivate respondents, who had ﬁot
completéd two years of qualifyfing‘ service as on the date of
formatiion of panel, as illecjal and names of such per‘son.s.
shoula be deleted from the'.pan;‘:el. Respondents ‘shall undertake
this Vexercise‘ and take necessar:'fy follovf action within a éeriod

of three months from the date of this order.

St

12. The OA stands diposed of aécordingly with no order as to

costs.

(A.P. NAGRATH) . L . " (S.K. AGARWAL)

MEMBER (A) = MEMBER (J)



