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Mr. U. D. Sharma 

Hon 'ble t-tr. Go pal Krishna, Vice Chairman. 

Hon 'ble I•!r. o .P. Sharma. l·1ember (Administrative) 

PER IDU'BLE HR. O.P. SHAI'fo1A, NENBER (ADi•aUISTAATIVEl• 

In this application u/s 19 of the Administrative 

Tribunals Act. 1985, the applicant has prayed that the Tribunal 

may declare th;it filling up of the t\\t) ~osts of Superintendent 

in the grade ~. 1600-2660 in the Geological Survey of India , 

't'·testern Region, Jaipur, by ap];)Ointing candidates belonging to 

Scheduled castes/Scheduled Tribes in excess of the prescribed 

resetvation of 22.5% on the basis of 40 Point Roster is illegal 

and uno:msti tutional. :P.. further prayer of the applic;;,.nt is that 

the respondents may be directed to consider his case for promo­

ti.:ln to the r:ost of Superintendent as & llhen post is available, 

~ri th all consequential benefits. 

2. The applicant had als~ prayed for inter±m relief seeking 

suspension of the oper.:stir:ln of the 40 Point Roster and a. direct.t.."''l 
.. } 

"'- · to the resp:mdents not to e:-:ceed _22.5% reservation for Schaduled 

Castes/Schaduled Tribes in the matter of filling up of the 

vacancies in the cadre of Superintendent. On 16.5.94, the 

Tribunal had issued am int.;:rim direction that the resp:>ndents. 

should not m:t}~e excess appointmants by e;·;;ceeding th,; reservation 

quota f~~d for the Scheduled Caste/Scheduled Tribe candidates. 

Though the interim direction \'ias not o:>ntinued beyond 3.2.95, 

it appeared from the arguments of tho= parties during the he.:lring 

that two p:>s&s of Superintendents h:tve _still not b:::.:n filled up. 

3. The facts of the case, as stated by the applicant, are 

that he was initially appointed as LDC in the Geological Survey 
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of India. Jaipur. on 22.12.62. He got promotions from time to 

time and was app:>il'!ted a-s Assistant an a reguJ.ar basis by order 

dated 29 .1·1..84 (Annexure A-2). The next prom:>tion to the post of 

Superintendent is made fror11 amongst Assistants to the extent of 

90%, and from anongst Stenographers Grade II to the eAtent of 

10%. The minimum experience prescribed for promotion from these 

p:>sts is four years. After e.:~cluding the names of the persons 

in the seniority list of Assistants who have already been 

' promoted as Superintendents, the applicant's name is at serial 

no. 3 for the purpos;: of future prorr.otion to the post of 

Superintendent. The cadre strength of the ,t:O~t of Superintendant 

is 13. Out of the 13 p:>sts, three are occU_fJied by Scheduled 

caste candidates, one by a Scheduled Tribe candidate and the 
category 

remaining nine by genaralLcandidates. As per the reservation 

p~vided for Scheduled Caste/Scheduled Tribe candidates, two 

posts of su1)erintendent should be fillsd up by Scheduled Caste 

candidates (15%) and one should be filled up by Scheduled 

Tribe candidate (7¥2%). The rest of the ten posts should be 

filled up by general category candidates. Thus already one post 

of Superintendent is occupied by a reserved category candidate .• 

in e~:cess of the prescribed quota for reserved category 

candidates. All the four reserved category candidates Horking 

ori the :f'OSt of Superintendent occupy these r:.:>sts by virtue of 

reservation and not on the ·basis of their O't'J'n seniority/merit. 

4. Further. according to the applicant, ttvo vacancies of 

Superintendent are likely t~ arise because the incumbents will 

retire on superannuation on 30.4.94 and 30.9.94 respectively. 

(The application was filed on 9.5.94) The applicant apprehends 
' 

that these posts \'thich are likely to fall vacant \•Jill be filled 

up by p~moting one Scheduled Caste and one general category 

candid.=.te;:;J:r:l p~rating the 40 Point Roster. t'!.ith these promotions • 
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the reserved c.:ttego~y c.~ndidates t.t:>uld be occupying t\~ posts 

in excess of their reservati.:)n quota. Sine·~ the quota for the 

reserved category candidates h':ts already been exceeded even 

before making of pl"''m:>tions agct~nst t\-To vacancies arising 

in 1994. appoin~ment of anothar res~rved category candidate 

against one of the posts falling vac3nt in 1994 i:~uld mean that 

four :r;osts would be filled up by sc candidates. one by an ST 

candidate 3nd th~ remaining eight by gane1.~a1 category candidates. 

The applicant subrrdtted a r.:pr~::sentation dated 23.2.95 to the 

respondents stating therein that th: prescribed quota for 

Scheduled Caste candidates has .3.lready been exceeded and, there-

fore, no candid~te 'belono;Jing to sc sh~uld b~ given promotion 

but this representation tias reject•3d by the respondents by 

~ letter·dd.t•:d 31.3.94 (Anne.::ure A-1). Accordin9 to the applicant, 

r 

reservati.:m is to be applied to l=osts and not to vacc.ncies. 

Reservation should not exceed 22.5% of the total posts in a 

particular cadre. The Western Region of Geological survey of 

India with Head-quarters at Jai~ur has a separate roster now. 

Operation of the separate roster "WOUld result in further 

promotion to the reserved category candidates. The applicant 

has m~de a referencei:n interim order of Hyderabad Bench of 

the Tribunal in OA no. 326/89 filed by one L. Pramod Kumar by 

t-lhich the Tribunal had di~ected sonaetinte in 1969 that t-Ihile 

filling up of 1=0sts of Superintendent in Geological Survey of 

r~J India, southern Region, Hyderabad~ it should be assured that 

the posts held by the raembers of scs and STs should not e:::-cceed 

15~~ and 7Y2~S at any time provided that if a person belonging to 

these c.3tegories is pron10ted on his own merit and not against 

a res.:::rved category, he should n:)t be treated as f:lllin•J t·lithin 

the res.:!l-ved quota of 2~.5% of these: cELte.;rories. 

s. The respondents in tbeir reply have stated that vacancies 

in the grode of Superintendent are being filled up on the basis 
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of 40 Point lbster prescribed by the Hinistry of Home Affairs 

vide their 01-1 dated 22.4. 70 by tvhich the reservations of SC/ST 

candidates have been prescribed at 15'~ and 7Y~: respectively. 

It is not.appropriate to link the said reservations to the 

number of posts. The reservation is again•3t the vac.:tncies, and 

the roster is oparated on the b.asis of the vacancies and it has 

no relationship 't·rith the posts. The respondents have not exceeded 

the reservation in,ltha vac.:tncies beyond the limit prescribed by 
I 

the Ninistry of H:>me Affairs. ON dated 22.4. 70. The pronotion 

of three sc candidates 'and one ST candidate ag:tinst the vacancies 

in the grade of Su~Erintendent is in accordance with the afore­

said 40 -Point Roster. In this ·reply llhich t~·as filed on 22.8.94. 

the respondens have further stated th3t in the current year. 

there are t\i:> yacancies of Superintendent. one clear .::1nd one 

anticipated. These \Ifill be filled up by oper.ating the 40 Point 

Roster as mentic.ned above. One of these vac.ancies 'tt'ill be filled 

up by appointing an ST candidate and the other by appointing 

a general category candidate. They have denied that the quota 

for the sc candidates has alre-:1dy been exceeded, as reserv.ation 

is applied to vacancies and not to p~sts, and the percentage 

of reservations is required is t.:~ be \'~rked out with reference 

to the vacancies. They have added that all the vacancies arising 

after 1.8.84 are t::> be filled up in' acoordance t-lith the ne~1 

.<.,.J register for maintaining tha r.:,ster, opened after regionalisation 

of the offices of Geological Survey of Ihdia w.e.f. 1.8.84. 

6. \'~e have heard the learned couns•=l for the parties and 

have gone through the reoords. 

7. The learned counsel for the parties agree th~t the ~atter 

is no'": squarely covered by the judgxnent of the Hon 'ble Supreme 

Court in R.K. Sabhat1•1al &. Others vs. s.tate of Punjab and others. 

19QS(l)SLR 791 and th~t the m.atter involved in this OA not1 can 

be decided in the light of this judgment. The learned counsel 
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for the resr-ondents stated that t\\'0 vaca!lcies have already 

arisen in the grade of Superintendent after filing of the OA. 

These r.osts have not. be~n filled up in vie\·J of the interim 

direction of the Tribunal. The fact that out olE 13 p:>sts, three 

have already been filled up by appointing sc candidates, and 

one by apr~inting an ST candidate is not disputed. In the case of 

R.K. sabha~lal, the Hon'ble Supreme Court h3s held that 

reservation is ag.:tin3t posts and not a<Jainst vacancies arising 

in a particular c~dre. The total numbers of posts in a cadre 

have to be considered for the purJ;ose of determining reservations. 

to be made from the reserved category C3n:jidates .3.nd the reserv5.~~ 

tion should not exceed the prescribed percentage of p~sts. In 

other words. the sc and ST C3.ndidates cannot be appointed .in 

~ eX•:!ess of 15'~ and 7Y2% respectively of the total number of ,I;Osts 

in a cadre. In ,riew of this dictum laid do\m by the Supreme 

Court. it would appear that the appointrnents of scs candidate 

are already in excess of the prescribed quota in the cadre of 

superintendent. Any further appointment of a reserved category 

candid.3.te against any of the tH·~ p:::.sts t·rhich have rtO~'i fallen 

vacant ~1ould tn.ean th:it the app:>intrnents of the: reserved category 

candidates \dll be still furthsr in excess of the prescribed 

quota. The tt·lO pers.::>ns who retired during 1994 tvere S/Shri 

v .. s. Rattan and Lal Singh. both general category candidates. 

As held by Hon'ble Supreme Court in their judgment in R.K. 

t-'-·' 5abhan:al's case, once posts have been filled up~ in a cadre 

after follot·:ing the prescribed percentage of reservations. any 

vacancy arising thereafter should be filled up b~, appointing 

candidate of the same category to which the incurrtbent ,t'lho 

vacated the 1~st by retirement or otherv1ise belonged. In the 

instant case. the initial appointments t·;ere themselves in 

excess of tho:: prescribed quota for sc & ST c:mdidates as one 
' 

S'C candidate has been appointed in ·:::xcess of the prescribed 

••• 6/-



4' ' . 

\· 

t 
I\, . 

percentage o £ 

.. -6-

reservations for the J;OSts of SUf•erint~nt, 
In any case in so far as the present OA ls c:::>ncerned. the tt·.'O 

are 
posts whichLnow vacant have fallen vacant on account of retire-

ll"1ent etc. of tuo geri.;ral C3.tegory c.::mdid.:.tes_ and therefore. 

only general categori candidates shall be appointed against 

these posts. The resfondents are directed to take necessary 

action accordingly. 

8. The learned counsel for the respondents stated that the 

Hon'ble Supreme COurt has further held in the said judgment 

that the interpret.~tion given by them in regard to the above 

matter shall be orerative prospectively. Therefore. according 
~U,.; 

to hiru. ~vacancies had ~ arisen before the Hon 'ble Supreme 

court delivered its judgment on 10. 2.95. these have to be filled 

up in a coo rd;mce t;,;i th the rule o J;;era ting at the relevant time 

during 1994 and. therefore • these vacancies sh::>uld be allOl'led 

to be filled up on the basis of reservations against vacancies~ 

and n·::>t ag.3.inst r...osts. We are unable to agree t'fith the learned 

counsel for the respondents. Regardless of the reasons 't<'1hy 

these vacancies have not been filled up so far. the fact remains 

that these two vacancies are yet to be filled up. Since thes~ 

vacanciee are to be filed up now. the interpretation given by 

the Hon 1 ble Supreme Court on this fOint shall have to be applied 

while filling up these fOSts. The resrondente are. therefore. 

directed to fill up these posts by appointing general category 

candidates against thes·~. It is not' necessary to issue any 

direction at this stage t·J"ith reg~rd to the prayer of the· .:ipplicanJ 

for his ot .. "'l promotion. 

9. The OA is allot~ed accordingly. \.:ith no order as to 

mstsD. 
(0 .P. 6-JA) 

HEl,lBER (A.) 
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Cfbv;RNJ~ 
(GO PAL ¥:RISHUA) 

VICE CHAI~1AN 
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