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For the Rezpondents eese SHRI M. RAFIQ.

PER HOM'RLE MR, ©.P. SHARM:, FMEMBER (A).

Applicant R.D. Meena has £iled this application uw/z 192 of
the aaministrative Tribunals aot, 199%, whersin he has prave
that order dated 1%.2 ¢%4 (Annexure 4=1), by whizh he waz transfe-
rred from Jaipar to kBanchi, may be mqashed and £he respondents
may be dirscted to exonlain the extra-irdinary and urgent necessity
and sdniniztrative erigeney for transf;rriﬂg the applicant from

Jaipur to Ranchi, zfter perusing the entire recosds eto.

2. RBefore the £acts oontained in the wvresent application are
discussed, it is pertinsnkt to rezall that the aprlicant, working
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250), Jaipur, was transferred
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Sub-kegional Baployrant
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Fourkzla in Orrisz on ths szame post. He had filed an 03,
110.177 /2%, against the faid transfer. The Tribunal vide order

in the 23id 23 h=1ld that the
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dated 23.11.%3 (Annexua

applicant 's transfer from Jaipar €0 Pourlzla may not bz in the
interzst of administration as th:z applicart dczs not lnow the
languagz of Jrriza. The ooder transferring the apolicant to

Eourkzls war quashsd and the respondents were directed that the
apolicant may = posted anywhers in the oountrvy whers Hindi is
nndevstoosd az loo2zl languads, and in case the appdlicant tmowes any

other languags then he can also bz posted vhers that languags is

Log
Cu
e
=
17
A
(1]
(1]
]
Lf]
[
£
[o
(r
=
]
)
@
o
L]
¥
g
1
[usy

spolen. Thereafiter, the res;

dated 12.3 .74 transferring the applicant o Ranchi. The oressnt
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Ca has bz:an filed zeeking quashing of the sz1i3 order of transfer,
Se Egrlier, by order dated 22.4.94, the Tribunal had granted

stay against the order dated 1843 .91, The caze was directad to
bz listed today £or £inal dispssal. The appl
rejoinder tc the reply £iled by the respondsnts. The rzjoinder

w2s talen on resor rd today and parused.  Copy of the rejoinder

had carlier bezzn furnishsd €2 the counszsel for the respondents

]

Both the parties agreed thak th: czs2 may be finally dizposed of
today.

+that his £ransfer to Ranchi has
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4, The applicant's oz

Shri Hari istan, Direstor of

¢

h

been ordered at the instance
Emplayment Exchang:s, mernticoned as respondent 110.4 in this
aprlicaticon. It has heen alleged that the trarsfzr has bzszn

mzde with the mala-£fids intentionz <f respondznt 11o.4. The

applicant was postsd as SEEC., Jaimar, in Jaly, 1982, lzeping in
view the fact thit hs 1l well acguzinted with the Hroblasms of

job szekers bzlonging to SC/5T commmnitizs of the area which is
in the jurisdiction of SFEQ at Zoaching-cum-Guidance Jentre £or
88/314CUmmun1tie at Jailpur. It is the policy of the Sovernment
to appoint a person on this ﬁost'who is aware of tte lozal
problems and iz 2130 asquaintsd with the local lancuage and the

dialect o that he may comrmunicste zfficiently with the locsl

persons who are otherwvise baclkuard. 1In the order passed Ly the
Tribunal on hiz earlier apclication, it was clsarly at=d that
the applicant shmld e posted £0 place where Hindi is under-

stood as local lapnjuagsz. The inhabitants of Ranchi do nak zpsak
Hindi in a routine. Ths applicant has bzen posted at Eanchi only ¢
to circumvent the order of the Tribunal and thers iz no difference

v

between transfer to Fourlels and transfer to Fanchi, betwezn which

the distance is about 100 Ims. On a perscnal mseting with

respondent Io.4 On 7.3 .94, ths apglicant requested him to transfer
him either tJ Delhi or to retain him a2t Jaigar. it that time
the rezpondent il .4 stated that, "he zhall ses that the applisant

is again tranzferred to a disztant place
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5. The order of transfer to Ranchil iz also anlawful for the
reason that the post of SEEQ oo lonjer existe at Panchi because

S“

it has =n lying vacant for the last one year and in accordance

(Il

w1+h thzs circalar dated 19.5.93 a post lying vacant for one vear

ih

ceases to exist. The person ocompying the post of SREC must be

acqlainted with the lozal lancusge and the dialzct to be able
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to guide the job zeele Pzalizing the ussfulnzss of the
appli-ant's cntinuance ét'Jaipur, the Projsct Dilrector «f the
coachinje=cum-cuijance Centre at Jaipur, who is alszo Labour
commissicner of the Rajasthan, recomiended the aprlicant 's case

to rz3pondznt [10.2 for continuance at Jaipur by letter dated
2.4.94 (annzvare z-5). An sarlier Projeot Director had also
recommended}the applicant 's cas2 for continnance at Jaipur
(annerure L=3). The post of 3PED has not been £illad up st Jaipur

and an aAzzistant Emplovment Qfflcer has been ashked to take over

o

charge from the applicant. The respondents have slso issiaed
advertisemznt for £illing up the post of SEED, Jaipur, (Annsxure

A-7). There iz n> administrativ

)

necessity.for transferring the
arplicant from Jaipur. Posts of SFEQ at oSther Hindi spe aPlng
rlaces suth as Tanpur and lew Delhi ere lying vacant and the
an>licsnt can dizcharges hiz dutizs at these ¢laces, though ast

as - -smoothly as ar Jaipur.

[4)}

. Malaefidez of respondznt 1To.d can e estarnlished by the

fact that earlier he had placed the applicant uander suspenzion.
inSt ance S
In the rejoinder filed by the apilicant zome more, INCiaenies

of the 2allzged malza-Ffide actions of respondent 110.4 have bsen
given.
7. The applicant's continuance at Jaipur was aled recommended

by the Hational Commizsion for 332,572 (Anns:ure A-8). His
continianee at Jaipur was also recomrended by Dre Sarcjini Mzhishi,
Meiber of the Commissicn (Znnsmure A-9).

. : /7 .
. puring the argaments, the lesarned :oun§el for the applicart

1y}

stated thit tranafer »of the aprlicant to Ranchi was against the

7

policy of the Zovernment regarding transfer of IPECs. He drew
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attention to an affidavit £ilz3d before the Suwshari Bench of the
1

ase filed hefore

(2

Tribunal (annerurse A-2) in conection with =
the 33id Banch, wherein the respondents have ztated that it has

bzzn the policy nok to transfer any SSEC as suncess 9f 3 particue-

‘.J-

lar Czntre deperndz upon the rapports =stablished by the off
with other agenzies. Thersfore, in view of the policy stated by
the respondents L fore the Suawahati Bernch of th~ Trlbun41 the

transfer of the appliscant from Jaipur t9 RPanchi is ajainst the

poliay 2£ the 3overntent in this regacd. The applicant has worksd

succeszfully st Jaipuar az sezn from the recommendations made on
hiz bzhalf. There iz nc neecessity of transferring the applicant

from Jaipur when the post of SFEQ at Jaipur has been lying wacant.

Also the circialar (Annerure 4~7) issued by the respondentz for
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£illing up the post of saggests thst the person Lo bz posted
at Jaipur will nost 2 transferahkle oat of Jaipur. The zams

criterion should apply to the applicant =lso.
o. The lezarned counsel for the applicant cited befors me
certain judgements to Sapoort the applicant 'z case. The first

case 2ited by hin w3z Ramadhar Fandey Ve. 3tate of TFh. & Ora.,

0
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relevank

th

9 (4) 22. Th portion oited by the learnsd counsel

q

T i

for the applicat is at page-75, wherzin the Hpn'ble Supreme-

2ourt have stated interez1liz Lhat in thi

is case ths public interest
being absent, the impugned order cannot ke gastained. Next he

cited the judgerment of the Hon'tls Suprems Coart in llagesm Bano

upyp (1) S22 46, in support of the

n

Vs. State of UL & Crs., 1593
vizw that where averments mads in a wrilt =tition are not contro-

verted by the respondents, thaszs hhualﬂ e presumed £o have bzen

admitted. Thiz judzerent was cited in sapport of the zcgament

L

thit the rezpondents had nok controverted the applicant's claim
hat the transfer waz not in the puablic interest. Finally, he
cited the judgement 2f the Hon'blz Suprems Court in 3. Pratap

Singnh Vs. State of Punjab, 2AIR 19564 3C 72, to argus that if

person and he himself
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does not file 3 counter-affidavit rebuthing the allega£ :ﬁs, Tt
the cianter-z2£fidavit iz fil=d by an cfficer h'v1ng no gersonall
tnowledge regarding the allegaticns, £he mala=fides can bz held
tc be proved. ’This judgement was relied npon by the lzarnesd
counsel for the applicant in support of the contention that sinece
ths applicant had made allegstions of mala-fides zjyainst chri
Hari Wishan, rwbpunﬂent Hoed, and the 2213 Shiri "Hari I"ishan Aid
nct fils zn 2£fijavit countering the zllegations as made against
him, the allejaticns made 2against him by the =p;licant.shbuld

be held to ke proved and the crder of transfer zhould be quashed,

heing actusted by malzs=fides on the part of respondent Ho.d.

10. The learned counszl for the rezpondents stated that crder

transferring the sgplicant €9 Raynehi, a Hindi spealking area, was

p!

pazzed not with 3 view £ clrcumventing the order of the Tribunal
dated 23.11.93 (annexure A=3) bat with 3 view to implementing
the Jdirecticons  given by the Trikuanal in para=7 therecf, whersin

they hal directed ths respotrientz that the zpplizant shoulld be

Cpasted anywhere in the ooantry where Hindi is understoosd az local

language, etc. Five gointe raised by the apolicack in his sarlier

oplication, déciaed on Z3.11.93 (Lanexure 2-3), were Jdecided by
the Tribural while disgposing of that application. Those points
cannot e re-~ajgitsted in a frezh avplicaticun nw. He alded that
3 by the Sovernment | in the affidavit filed bzfore
the Guwzhati Bznth 5f the Tribunal was with regsrd to the fackts
of that case. H: produced before me a letter dsted 16.9.82 laying
dAown the policy regarding transfers of gazetted officers in the
Directorate Szneral of Employment & Training. 2According o this
prlicy document, rersons who hawve pat in five vearzs of posting at

a station should he transferred in 3 vhased manner. Azcording

id
—

to th carned counsel £21 £he responients, the applicant was
+trandferred atter he had sgent nearly 11 years at Jaipur, having
been posted there Since 5.7.83. What waz stated before the

Guwahzti Bench of the Tribunzal in the zffidavit £il=d Ly the Covt .

.....6.
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w:s not @ gensral policy for 21l time o come. He farther ctated
that it hal bzen 2lsarly stated in the reply f£filed on bzhzalf of
the r=spondents that the Sovernment 's pllicy hag hesn not td
retain an Jf£ficer at the same station £ir more than five y=sars,
save adninistrative exigenciss. He denizsd that respondent 1o .4
bore any 1ll-will zgainst the applicant. Transfer of the
applicant to Ranchi was made with the aprroval of the Director
General, Employnent & Training. He prodaced notings from the
filz of the Hzadquarterz to e3tablish his claim in thils regard.
Since, according to him, the crder of trahsf&r was passed with
a view to impl&ménting the.directions 2f the Trikbunal given in
the ir order d‘ter 22.11.93 (amnexure 2=3) and since respondent\
Hoed 3id not himself initiate the proposal of transfer of the
applicant to Ranchl, no lulﬂ-fldEE could b= alleged aga 1st him
with regard to the aprlicant's transfer to Pjn«hi

i, Farther, he stzted that sivce the oost at Rahchi had heen

rinc vacant fince 12.8.92 and the apolicant was an offizcer who

l'u

.

hzd served the lopngest at one place, and further sinese Hindi was

]

the languag of Bihar, it was coasiders3d in public interest £o

w

transfer the applicant to Panchi. Purther, according to him,
ths rersons to e gaided by o SREG are those who have the minimam
ion
ification of Matr _qtr and even if they are persons from

trlb 1l areas oot originally knowing Hindi proficiently, thevw

woiild have passed their Matrioulation examination with Hindi at

(0]
ot

“
My

Ed » N -
lea a one Eubject and thersfors they can ke juided properly

A

by the appolicant. He denied that the cost ak Ranchi was ever

vacgnt, 38 additionzl charge therecf had been held by another

la)}
l.v.

£

Q

2er from ancther place. Thersfore, th: question of the

vacanoy 'lapsing did not arise.

rned counzel for the respondznts cited hefore me

m :

he 1

12.
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{
threz judgenents. Ons is, Uulun of Indiz & Ore

(‘]

« V=, SoLc .'A.bbas,

(19¢3) 4 322 3587. 1In trisz judgement the Hon'ble Suprems Court

....7.
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held inter-zalis that unlzass a transfer order iz malsz-fije or is
made in violation of statutcry provisions, a court or Tribunal
cannot interfere with it and zince the jurizdiction of the
Tribunsl iz similzr to that of Hizh Courts under Article 276 in
service matters, it iz subject to the constraints and norms
which High Courts chserve. ext he cited tﬁe judagerent £ the
Hon'ble Suprem: Court in Unimn OF India & Ore. V2. 11.P. Thomas,

1993 3upp (1) 222 764, t9 show that interfersnee with a transfer

2]

order by the Tribunal is not justifi=a when the post is £r
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the 2zs2 of Shilpidcce
1 Sapp () 322 659,

ble Suprerne Oourt held that coarts zhould ot

normzlly interferes with a transfer order which iz made in bublic

interest and ©or administrative reazons, unle the transfer

73]
w

order is made in violation of zny wandateory statutory rule or on

the ground of mala fides

13, The learnzd comnszl for the applizant stated that all
theze judgerments wer2 distinguishable. He perussd the records
praduced hy the rezpordents containing notinge r&gardiné the
transfer of the applicant to Rznshi znd sujgested that there was
some manipalation in the dxtes at paje-45 therzof. He also
claimed that the policy 13id down in £the document dated 16.9.82,
produced before tﬁe Tribunal during the hearing, releﬁed to

tranzferz of gazetted officers in genersl, wherezas the averrents

u_t

made in the affidavirt filed before the 3uvahati Bznch of the

~
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Tribunal (Annexars J=l
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to poalicy reqgarding tranzsfer: of
SEECGE only. In view of what hadl bzen stated by ths 3overnment
bz fore ths guwzhati mBench of the Tribunal, the zpplicant weas

not liable to be transferred from Jaipur.
14. I have he=zrd ths learned zounsel for the partiss and

have perused ths records including the reply of the respondents

and the rejorinder £iled by the apmlig=nt. I have 3also Jonz

.-00.80
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through the rotings praduced Juring the hearing 3z also the

Aocament dated 16.2,82 containing the Jeneral transfer policy in

respect ~f gaszetted offic Q&rs in the D.G.E.&.T.

1%, As mentioned earlier, the apglicant was earlier transferred

to Pourlels and on the application £iled by him before the Tribanal

the Tribunal hal passed order dated 22.11.93 (Annexurzs 2=3), In

ct
—
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213 order it wss clearly stated by the Tribunsal, whilc quasl ing
the trancfer order to Rourkela, that the respondents sh@ald post
the applizant anywhere in the. 2oankry where Hindl iz anderstood

az lozal languag:. This was & direction by th: Tribunal. The

actings in the 2££ice of the D3EW swjycest that it was in parsuance

f!‘

2f thiz order of £he Tribunal that the matter regarding transfer

of the apfllp:nt was again talen up. It is clear that it was with

3 view to implemsnting the ordsr of the Tribunzl that propocal £

transfer the applicant to =soms other place wiz initiasted. Pespone

dent 1Tg.d was nit the only one wivy ool 3 deczision o transfer
the applicant t¢ Ranchi. He no-doubt wrote on the £ils that the
aprlicant haz £o be poszted st onz 2f the Hindl spezking areas bat
this iz clearly in pursaance of ths crder of the Tribunal. If

rzspondent 11o.4 has mads thiz noting on the £ile, it cannot

~

there fore bs said that it iz with a malza fide intention of zausing
any harm or haragzsament Lo the applicant. In the notings, three

placzs narely lanpur (J.F.), Mandi (H.P.) and Fanchi (Bihar) were

-3
o
9]
[5]
1]

mernticned 2z the plices where thers were vacansies of SREO.
places. werse Jdescribed as Hindl 2pezxking aress. Ths vacaney at
Fanchi was stated to have bienn there 2incs 12.2.7%2, vhersas the
vacéncies at Tangpur and Mandi had acisen in Qovember, 19223 and
necessary

Ootcber, 1953 respectively. Hence it was thoaght/to post the

aprlicant to Ranchi. The ordsr of transfer has heen passed with

the zpcroval of the Director dszneral auﬁ there are notings on the

{"h
=

& dizcuzsing the position of the applicant in detail. Wo Jdoubt
rzzpondent 11o9.4 haz nok filed an affidavit rebutting the 3llega-

tions made against him, it the allzgaticons have bzen rebuatted in

N~ o, oooogo
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an affidavit £il=3 by another o»fficsr. Ordinarily,:thefefare;

the judgement in S. Pratap Zingh's cazz would bz zpplicabkls bat

as £tated ;L:vb the proposal ko transfer the aoplicant was
initiated in view of the clear Adirectionzs of +the Tribunal zontaine

in para=7 of the order dated 23.11.93 (Annexuare k=3). It cannot,

[0}

thercfore, be saild that the rezpondent 1I10.4 scught to transfer
the applicant with any mala fide intention, notwithstanding the
fact that he 3id not rerzomnally f£ile an affidavit to rebut the

) \
allegaticons mads against him.
16 . If a view iz talen that the crdesr transferring the appli-
cant t£o Ranchi wes mades in parsaanc:s of the direstions contained

in the Tribunal's order dated 2311423, a further disciszion on

h

any cther points raised by the apglicant or hiz counzel during

the argurents in fact bzoomes anneosssary. Weverthel:zss ref
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may alsa bz made ko the observations: of the Tribunal in para-=5 of
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the ocrder dated 23.,114%3, which ar
in the fitness of things that the afplic=ntbahould e transferred
after é long stay of 10 years if ths administraticn congiders that
it i3 in the interest of administrstion to do so. It is not for
the spplicant to> afguerthat the vacancy at Panchi had lapsed and
there fore he cannot ke posted there. He is concerned with his
functioning thare and with his pay and allowsnoes, He can have a
grievance only if oﬁ joining there hz dozs nok £ind any work for
himself oy h= dwss not get 2ny Hay and 2llowesnces. 1In fact, the

adiwministiration's case iz “hat the post there hzz been lying wiklowk
a rzgular incumbent

Jsince August, 1292 and therz is no other officer at Ranchi o

lool: after the work of the post, vheread at Jaipur thers is at
least an kzsistznt Bmployment Officer to 1lool: after the post in
cass the applicant iz reslieved from the oost of SREQ at Jaipur.
It is well koown that lanmags of B
that pers-nz xlonging to tritals commanities eround Ranchi may
not be spealing Hindl but the arJuament of the lesarnsd counsgel for

the respondant that the persong o ke guided would at l=ast be

‘....1‘00
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Mztriculates and therzfore having lnowledgs of Hindi has merit.

‘Judgemznt 1n Pamadhar Pandev's cass waz Jgiven on the peculiar

1

hh

acts of that ocassz. In the

ot
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czge, 3 clear public interest

oy

21
iz involwed in transferring the applicant £o Fanchi. In any case
when T £ind ihat the ardec of transtfer hés been Yasged . in view
of the dirscticons Jiven by the Tribunal in their order dated
23.11.93,.failura of £he respondent to rerly to ons o ths other

averrents of the applicant d2ss not carry mack meaning and there-

fore the judgement in Hageem Bano'z case will also have no
applizcability to the facts 2f the present cass. Pecomwsnlacions

by othsr anthorities in the applicant's favour were mere

recomrendgt ionz and these would not justicy the applizant's

l’h
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continuancs at Jaipar if his transfer wut of Jaipur was nsc
ninlic inkerest, I do nok tnow vhat were the facts
brhlﬁd/&fflluVll £ilza by the Government besfore th2 Suwzhati
Bznch of the Tribaral buat the p011:7 guidelires contzdned in
Aocument Jdatad 156.%.22 are very clear. These pertain to all
Jase etted cfficers Azcording o this dqcument, persons who have

put in five yzars of service at a station are liable to be

transferred out. The applicant being a gatekted officer is
covered by thess policy gnidelines., Evzn if no one has been

dsted in place of the apilicant at Jiipur and the post iz vacant
for the tim: being, the redquirements at Ranchi coupled with the
applicant's longy stay at Jaipur would justify his transfer to
Ran;hi. If the applicant has worled suczoessfully ak Jaipur, 3s

claimzd by the learned ﬂnunv:l for £he applicsnt, he -can worl:

equally successfally at Pancthi az well. There are only bonafide
corresticsns in datez on pagde 4% of nctings, ardnot any “manipalations’

17. o Jo1bt 3 transfer involves 3 certain degres of hardship

hbut a transfer iz an incidence of sszrvice. A5 held by the Hon'ble

()

Suprems ;t in the judgerents referred to by the lesarned counszel
for the rescondents, the Tribunal iz not expected Lo interfere
with transfers anlzss the transfers are zither actuatsd by mala

fidesor are against the statutory policy. The apizlicant 's transfe

ceeeell.)

(J
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vacated.

interim stay granted wvide

J
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t wviolate any of thess dicta. In the ciroums-
I £find nothing irregulzr or improger  with

hnnexure b-1 *ransferring the apclicant o Panchi.

there fore

dizmissged with no order as +o cozts.

order dated 29.2.91 woald stand

(o.P. A )
MEMBER (A)



