0.A.No.193/94

§>]

Khushi Ram

India & Ors. : Re
Mr.Rajvir Sharma : Co
Mr.M.Rafiqg : Co

CORAM:

Hon'hle My .OJ.P.Shavrma

Dt. of order: 5.12.95
cantc
ndents
el for applicant
el for respondents

Hon'kle Mr.Ratan Prakash, Judicial Member
PEF HOL'BLE MF.OQO.P.SHAFRMA, MEMREF(ADM.).
In this application under Szc.l19 of ths Administvativs
C Tribunals Act, 1985, Ehri I'hushi Fam has prayed that the ovder
dated 21.2.93 (Amnz.2l) in =o f{far as it velates to the
applicant's transfer £from lloca Division to Patlam Diviesion by
declaring him as surplus and retaining hiz Jjunicors in FPota
Divisicon ke declared illzgal and guashesd. He has further

b7 which

order im pursuance of the ord
dated Z21.10.923 in vespect of an
~ be gquashed and the applicant

duties in

may

‘rzepondent No.2 has pessad
of thz Tribunal (Ann¥.AS8)
rlier O.2 filed by him may

e

f his further praysr is that he should be regulaviszd.
2. The applicant' case is that he was initially
appointed on & post of Thalasi in lota Division on 23.2.85 and
he attained temporary sStatus on 22.32.26. The sgzniority of
Froject Lakouvrzres to which category th: applicant helongs is
to be maintained on Divisicnal basisz. The sSeniority list in

this regard Jdated 16.11.22 is a
has been shown at S1.No.952(Aa)
applicant has been ordszred ta
Division to Ratlam Division vide
the ground that he 1s su

o Ann:. A2, The applicants nama
in cevrme of ordsr 2Znnz.A2. The

e transfervraed out of FPota
order datzd 21.4.92 (Annv.Al)
rplus in Fota Division. The
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applicant's case is that as per the seniority list presantad
by him, Annx.A2, there are :several persons junior to him who
have been retained in Kota Division, whereas the applicant had
bezen declared as surplus and ordered to be fransferred to
Ratlam Division were according tov tﬁe respondents, work is
still available. Earlier, the»\applicant had approached th;
Tribunal by filing O.A.N¢.596/93 and the Tribunal had decided
vide order Annx.AS dated 21.10.93 that respondent No.2 in the
said O0.A should take appropriate action on letter dated 5.7.93
addressed by the Executive Engineer (Construction) Kota to the

Divisional Railway Managser, Kota Division, wherein he had

requested the Divisional Railway Manager to ascertain whether.

any persons junior to the applicant are still working in the
Kota Division. The respondents have now passed order Annx.Al2
dated 2.2.94, wherein it has been stated that in accordance
with the judgment of the Hon'ble Supreme Court in the case of
Inderpal Yadav & Ors. Vs. Union of India & Ors, it has been
held that combined senicrity list of Project Open Line Casual
Labourers working in the territorial jurisdiction of the
Division would be the basis for the purpose of regularisation
and retrenchment oniy. It has bheen further stated in Annx.Al2
that 1in spite of the work having been completed in Kota
Division, the Railways have not chosen to retrench casual
labours and in order to continue them in gainful employment
they have been transferred to Ratlam Division where work is
availahle. In ¢ffect, therefore, the Divisional Railway

Manager, Kota, has stated in Annv.Al2 that the applicant had
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been rightly declared surplus and transferred to Ratl
Division. The applicant's case is that since a large number of
persons junior to him, as per Annx.A2, are 3till working in
Kota Divisien whereas he has been declared as surplus and

transferred to Raitlam Division, the action of the respondents
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in thiz regard iz illegal. Hiz plea is that if no work i
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peraon should be
dzclared surplus. Since on joining Paktlam Division, he wi
the Junior-most person  thers, th: ordsr passed by  the

respondents will vreszult in brealk in sevrvice. Also since he

has zlready worked for the lasit aboui 9
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egularisation in Kota Division.
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3. The respondsnis have not £il:d any veply in spite of
on accounc of their reapeakbted failurs to do 30, &
7et ancther opporiunity on 29.6.95 to file their wveply on

paymznt of cozts. The cosis weres paid bubt rzply was not filed.

4. During the arguments, +ths lzarnzd counsel £for the

considersd to be Junior to thoze who have been retained in

12 circumstances, according to him, thers is

m
n
rny}
9]
3
jer]
D
D
0
L]
H
()

T=3n t, RAon¥.A2, have been rztainad in
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Kota Division.
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5. During his argument the lzarnsd Sun

not the combined sznicorifty
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respondenca
list of Project labour and Open Linz lakbour and it is onsz the

basis of such a combinsd list that p=ersons ar:z to b2 dsclarsd

that the seniority list Annz.22 is for the limitsd purposs of

ztrenchment and €l
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ligt cannot be th: basis for advancing the argument thac
persons  juniov to the applicant have been ratainsd in Rota
Division whereas the applicant has hkezen dzclaved surplus and
transfzvvred cut. He also scatesd that the applicent had bszen

employ=d in  the Survey and Construction Project and the

applicant has nob. come wp with & casge thai persons juniovr ta

Q

him in Survey and Construction Projsct have bzzn retainzd ix
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that the applicant
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in pursuvuance of tha
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directions of the Tribunal iszswed vide ordzr Annz.A2 az bzing

=zt znunciation of the policy of the Pailways.
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"""" counsel for the parties and
havz gone through the rvecovds. Wher=as th:z applicant has

iority list Annx.AZ, the rezspondsnts hav:z: not

I& it is their argument that the seniority list Annz.Al is
only for the purpose of rvegulavisacion and veiresnchms

hey should have preseniced  that seniority  list. It is

significant to note that the respondents in Annx. Al

chos=zn not to reirench casual Lakour bui in order to provide
them with gainful zmployment they have transfsrred Lo anothser
Division. This is in ouvr view, thereforse, a clear case of

crenchment. We

re, ther
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list Annz.A2 has to ke thz basis for declaring a

seniori



7. In the civrcumstancses, we

in

perzon surplus in & particular Division on the ground that

vork is not availablz. The applicant's averment that persons
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junior to him in the 22id seniority list have bzen vatainsd in
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bzen da2clared surplus
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thisz application and

gquash ordasre Annx.Al datsd 21.4.92 and Annx.ALlZ daced 2.2.94

shz1ll ke talen bacl on duty in Tota Division as sccon as he

rte to rzapondenc No.3, the Exzcutive Enginzer (Survay and

2. As regavrds hack wagzs, the Tribunal had directed vide
order Annxz.A3 dated 21.10.92 that the applicant shall not be

relisved £ill the rvespondznt Nol.2

was passsd in pursuance of ithe dirsctions of the Tribunal on

L2.94, the applicant Jdid not join duiy in Tota Divizion. The
respondents zhall verify whather the applicant had not bzzn
relizved befors 21.10.93, the date on which the Tribunal

he had actuwally not relisved

!

hait datce chey shell pay him bacl wages upco

thz date on which ovdesr Annz.Al2 waz paszssd. Ws do noc
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(Patan Pralazh

Member (J) , Member (A).
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