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IN THE CENTRAL ’\DMIT\]I TRATIVE TRIBUNAL, JAIPUR BLENCH, JAIPUR.

O.A No. w’/f"l ’ Date of order: e;LH ._%,[gﬁg‘

Tara Chand Sharma : Applicant ' '
Vs.

Unicn of India & Ors.* ¢ Respondents

N.A.N0.121/94

R.C.Bairwa : Applicant
' Vs.
Union <f India & Jres.* : Respondants
CL.AN0. 122794
Sunil Kumar Gatrg : Applicant
' Vs.
Union of India & Cre.* : Reapondents
O.h.No.172/94
Smt .Asha Saxena : Applicant
. Vs.
Unicn of India & Ors.* ¢ Respondents
Mr.P.V.Calla ¢ Counael for applicants
Mr . 1J.D.Sharma : Couna3el £or vespondante Mozl & 2
Mr.V.K.Mathur : Counzel for respondent HNo.d
Mr.S.K.Vyas : Counsel for respondents Nos.3 to 5
7 to 17 and 19 to 35

CORAM:

Hon'ble Mr.0.P.Zharma, Member (Adm.)
Hon'khle MrJ.PRatan Frakash, Member({Judl.).

PEP. HON'BLE MF.Q.F.SHAFRMA, MEMELE ( ADM. ).

Thzze four applicationzs invelve common points of facts and
law and are therefao e. disposed of by a Comman order.
2. The prayszr of the applicants is that the action of the res-
pondents towards making regular appointmenﬁs of respondants Hos.d
to 25 may hb=e deciared illegal and the final senicrity list issued

vide order ra'@r:12.4.1993 (Annz.21) in 2o far as it relates

to the abkove mentioned 33 respondsntz  may be declared

1} The Wnion of India thvough the Regizbrar General, () The
Directeor, Censug Opevations, Rajasthan, (3) Shri Lunj Behari
Sharma, (4) Shri Ackul Chand Verma, (5) Shri Mahaveer EKumar Jain,

(47}

() Shri Pajesh Fumar Mittal, (7) 3hkri Arun Kumar Jain, (38) Shri
Phawvani Prasad Efhavma, (9) Shri Satish Lumar Chaturvedi, (10)
Shri Vrishna Mohan Ihandzlwzal, (11) Shri Mukesh [umar Bhargava,
(12) shri Jawana Pam Jat, (12) Shri Shyam Sunder Sharma, (14)Kum.

Fusum 'Lata Y=zadav, (1%5) Shri Bhawar LJl Iu1d~wp (16) Shri Hazari

Lal Gupta, (17) shri Mahendra Iumar Jain, 13) Shri Rajendra
Fumar Hagar, (1%) Shri HAubkum Chand Daaodid, (20) 3Emt.kKamlesh
Sharma, (21) Zhri Mohan Lal Raiger, (22) Shri Laxmi Narain Meena,

(22) Shri Ved Prakash Singhal, (21) Shri Mani Kant 3harma, (25)
Shri Suraj Mal Tak, (26)3hvi Bhura Pam Tarang, (27)3hri Bachittar
Singh Purka, (28) Shri T'ailazh Chand Supta, (29) 3hri vijay Mohan
Mathur, (20) Shri Nemi Chand umawat, (21) Shri Narendra Kumar
Gupta, (232) Shri Zurezh Skavmz, (23) Shri Vinod Fumar Supta, (34)
chri Frishana Fumar Sharma znd {(25%) Shri Madhav Lal Trivedi.
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. ;known az  'the Office of the Divector of <Ceanzus Jperaticons,
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illegal, a2nd theses respondsntz may be placed below the applicants

in thsa

ll‘
R
T
s
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o
~
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4 lizt. They‘ havse furthsr prayed that

communication dated 12.4.'92 (Annx.A2) by which th

{

applicants

were informezd that theiv repressentation in this regard had heen

2, All the four applicants sre now working as Computors in the
Office of Dirvector of Cenzus Opsrations Fajaszthan, Jaipur.

Pezpondents MNes.2 o 25

n

are also working ag Computors in the

Jaipur Office. The dispute basically velabes t£o senicrity of the

w

applicantz viz a vis that £ tl rezpondents. Facts relating to
S.'8hri Tara <Chand Shavma, Zunil lumar 3ary and 3Smi.Asha Saxena,
applicants in O.A.Hog.22/94, 122/94 and 172794, may be narrated

first.

(El
Ird)

4. In sponse to an advartiszemenkt izsused by the official

rzzpondents £o recruitment ta the post of Assistant Compilors
scale Fs.260-400, theas 3 applicants applied and were selacted.
However, vide oSrder dated 14.2.1220, they wers offeved the post
of Lower Division Clerk (LDC) instead of that oﬁ Azstt.Compilors.
They acozpbed Lhu posk of LDC carvying the same scale of pay
namaly Ps.260~4p0. Subzeguently, they were asked to opt vhether
they wsre willing to work as Asstt.Compilors. Thay opted for
bzing appointed as Asstt.Compilore and were accordingly offered
appocintments az such vide order dated 11.10.'82 (Annx.A4d). (drder
dated 11.10.'82{ Annx.A4 by which they were offered the post of
Azsthk. Comgilor scale F2.260-400 zhows that they had earlizr been

app=int=d a

1]

LDCs on ad hoo basis). They wsre granted guasi-
permanent status in 1227, Vide: crder Jdated 26.5.'3% (Annx.AS)
they were mads permanznt on the posht of AsstL.,umplluL,'w.e.f.

22.5.8%, on the bazia <f recommendatiens ~f DPC.

post of

Q)

S, The earlier rules regarding recruitment to th

Computer were of 1974 and these were amend:d Ly rules of 1979,
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FPajasthan (Group © & 0) Recrunitment (Awmesndment) Fules 127% (for
short the rules2 of 1979)., The rules of 1973 were notified on

9.4.'79 (Annxz.Af). Az pef these vrules, the post of.Computor acalea
Ps.330—560/1200—§040 was to he filledﬁp.to the =zxtent of 75% of
vacancies by promotbtion and 25% by btransfer from other offices,’
departments, if no promotions are made. There was no provizion in
these Pulas of 1979 for diract recruitment to the post of
.Computor. Az per these Fules of 1579, Assiztant Compilors with 3
vezars regular serviece vere =ligible for promoticon Lo the post oF,

Computar. The Fules of 1979 were amend:zd by the Ful: oE 1924

[t}
1]

vide notification Jdated 7.12.'51 (Annxz.A7). Theze Eul of 1984

(1)
]

providezd that the post of Computor is to be £filledup by promotion
from amongét Asstk.Compilors with 8 years regular =2evvice or
transfer on detutation and failing koth by Jdirect recruitment.
The gqualificatiaspas £or dirvect recruitment were that they should
have Degree in Beonomices or Statistics ovr Mathematics from any
reacgnisded University.
6. Further ascording to the applicants, as already stated
above, the applicants wersz initially appocinted in scale Fe.2&80-
400 on 14.2.1930 after Jdue process QE szl
later appointed 28 Asstb.Compilors. They ware <ligible Eor
promoticon as Computors in ac:ordance-with the 1284 Fules. Under
thezse Pules, they were promoted o the post of Compubcr an the
bagis of a duly 2onstitukbed LOFC, vide ordesy 3ated 10.10.'30
(Annx.A2). They were placed on probation for a period £ 2 y=érs.

Vidz ordesr dated 12.4.%93 (Annx.210), it was certified hy ths

it
y

compatent authority that these 2 applicants h compleated thsir
prolation satisfactorily.

7. The zbove is the position regarding applicants 3,/Shri Tara

s

Cliand Sharma, Sunil Puwmar Savg and Swb.hsha 3Jaxena. A2 regards

Shri P.C.Pairwa, who ha2 L[iled ©.A.000.121,/94, the initial fLactual

ﬁp@sition is elightly Jdifferent. On initial recruitmznt  in

)

—_—— e m e e o et mem—— T e ————



[}

rezpongz to the advertisement issusd in thig regard, Shri Bairua
was 'appointed to the post of Azstt.Compilor vide order dated
24.3.'30 (Annx.A2) and he Jjoined the =2aid post on 1.5.'80. By

order dated 27.2.'324d, he was given guasi-permansnt status on the

el
T

post of Asztt.Compilor. Some time in 1 ; on the basiz of the

recommendstions of a LFT, Shri EBairwa, vas confirmed on the post
of .Asstt.Campilor vide ofder Aated 26.5.'89 w.e.f. 22.5 '89 
(Bnnx.AS). He, wag promoted on th: post of Computor an ad hoe
basis by order Jdated 21.12.'8CZ (Annx.AS); Hz was Cfucrthzar p;oﬁoted
on the post of 'Zomput:r o regular basis on the strenath of
recommendationg of DPZ, vide order cafer 20.8.'90 (Annx.R2La), A
a result of thch, the applicant vhs had been promoted on the
post of Compubter on ad hoo .basis vide eorder dated 21.12.'82

became a regular Compubor by this later order. He was to be on

3

)

- T o

probacizn for a periced of I years. By ovder Jdated 12.4.°
(Arnx.211) & cezrtificate was issued that he had completed the
probation pericd satiszfactorily. Other facts with regard to this

applicant are the 2ame as those with rejard to the other threa

applicants mentioned above.

£. Mzanwhile Jduring the psricd fér 2E.90'20 £ 17.92.'91,
rezpondents Mog.2 Lo 25 wers éppointed Lo the post of Combutor Loy
direct recruitmznt. The position of divect rzcruits haz keen
dizcussed in aetail 2y the applicants and their averments are
gummarised belaw. At this stage, howsver, zuffice it bt gay that

. 4' i : . . .
a provisional senicrity list of Computore working in the Jaipor

2
NEfice wae isaped vids order.dated 2.12.91 inviting chkjzctions to
the placement: therein (Annx.211). In this list the namez of
respondente MNos.2 to 25 were placed above those of the applic-~
ants; The applicants aubmitted detailed representaticns shjzcting
to grant of geniority to re§pondent3:mos.3 to 25 aver them, on
the ground amongst others that the Pegistrar General, vide leatfer

dated 19.2.80 had imposed & bkan on dirvect recruitmsnt and Jespite
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thig ban, direct recruitments were mwade and that in the 1979
Rules, there was no provision for Jdirect recruitment to the pos
of Computors. It was, therefore, pleaded that the appointment oL

the direct razeruits wasz not urder the Pule:z and they were not

{u

entitled to zeniority over the applicants who had been promoted

on 3 regulay basis on Lhe ztrength of recammendaticons of a DPC.

Instesd of qiving du:z consideration to the representaticns of the

applicanta, the rezpondents isasu

d ancthzr provisional szaniocrity

w
¥

list {(Annx.A13) dated 22.9%.92 which Jid not altzr Lhe position oL
thez applicantg vie a vig the rezapondents Nosg.2 to 25. Dlitimately
a final seniority list vide GEfics corder dated 12.4.0'23 was
issued'(Annx.Al)'by whi;h the position sheown in the seniority
list Jated 22,2.92 (Annx.Al3) was made final znd the applicants
were informedivide comﬁunication of the same date (Annxz.Al) that
thezir ’epreseptations in th: matter of assignment of higher

seniority had been rejected.

&
in

9. -The facks with regavrd to respandents'NQS.E Lo

[

ted

e

'-
~

by the applicants are as undesr. They were appointed on dirsect

resenitment batween 25.5%.20 to 17.95.21 on the post of Computor.
At thabt bimz, Fules of 1979 were in fovrce which 3id not provids

for any dirvect recruibment. The appointment of these respondents

to the poat of Comgutor was t2mporary and on ad heo basis and it

H

[

was <larifizdiin the ovders of appointment that the appointment
to  them would not bestow on them any ¢laim  Lfor regular
appoinkment: aﬁd the sesrvice rzndzred by them on ad hoc basis in
the qrads 2f  Compukbor  would not count £osr the purpoze  of
senicrity andtgwomotbma Lo the next higher grade. Since these
'respondents were appointed by oseparate orders, the applicants
have not been able to place on record of thae appoinbment ordarn

But a ‘sample' ccder dated 182.2.81 (Annz . B13A) has ke

w

en placed

O

n

[}

record regjarding appointmznt oFfF zome of the respondents such as

i
i

nte ocould not

At

\respﬂndents Nos.10, 12, 12 and 14. These rezpond

1
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therefore ke in a betber preiticon than the applicants. Howsver,
B L]

vidz Annx.AlO dsted 12.11.91, they manzged to obtain 3 recommend-

N.’

ation lztter from the Dy.Directar, =addressed to the Pegistrar
Genezral in their [dV'”L regardihg grant of feniority to them. In
this l"ft@r, the Dy.Director. had sought  instructions from the

Rzgistrar Gsnsral, whether final séniority list may be issued

’

according ks Annxs.Al and A2 enclosed with the said letter.
Subgequantly, order Aonx.Al7 dated 14.2.31 waz pasead
Jaipur Directorats by which with effezt from the Jate of issus of

théss ordere res [nnﬂwnrs Moa.3 te 25 were declared to ke regulav

on the post of  Compntor. Thereafter, the FRezgistrar Seneral,

addrezssed a lebier Aaked 9710.2.'92 to the Diresctorate at Jaipur

on the sukject of regularisation against the post of |nmbutun. In

-+
et
U1}

letter wvhich referas to bws of the 25 re-pouwnLu, it was
stated that they way bz kreatzd az cligible for appointment
againat the pdét of Computor  and may ke regularized after
screening theivr past records and in case they ave found £it for
regulafisation} they may be allowsed the henefik of their past ad

hoc service for the purposs of seniority and promotion ag was

Azne in the case of other ad hoo Computors directly recruited at

the fime of 1921 Census. The othezr rezpondznts  were also

m

recruited at the time of 1981 Censuz and thus they wire given the
benefit of past 24 hoo zervice for the purpose of seniocrity and

promotion cnee they were regularised after so vse:1ug thzir past

records. Thus, in terms of the seniority list issued earlier

thzze rezspondents becam: sznrisv Lo the applicants berause they .

were dzemed to bs in regular servize ag Computors f£rom the

initial date of theic ad hoo u;pu1n1m»nis betveen Z5.9.1%80 and-

-t a2

17.9.1981.
10. The case of the applicantz is that grant of senicrity to

ch:

0]

me

(]

rss pundwan higher than the applicants is caontravy to the

tof the recruitmant rules and is agsinet the ezttled law regarding

)
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g t of seniority. They are aggriecved by orders/letters dated
11/312.3.1991  (Annx.A%), 17.6.9)Y (Annx.A&), 14.3.91 (Annzx.A7),

B.4.'92(Annx.A18) apart from the final seniority 1list Annx.Al
dated 12.4.92 and letters dated 12.4.'93 (Annx.A2) rejec cting the

C

[t

pr

(T'

<
=t

(l'

ntaticns with regard to their seniority. Since the private

[ad

fespondents' appointments wers temporary and eon ad hoc basis and
in contravention of the Pules, they have no right to the post of
Computor. Althcugh, they were regularised from a prospéctive date
namely 14.3.9i (Annx.A7), yet senicrity and eligibility for
promotion were granted to them from the date of their initial
. appointment ., &héy had not undeigone the regular process of

selaction thr‘ugh Staff 3Zel

i
T

ction Commission, ztc. and they were

d as per

m

also not placed on probation. Rlthough, it was state
Annz.AlS dat=d 12/12.32.91 that they wesre screened before being

madz regular on the post of Computor, yet there i3 no Rule

regarding regularization on the basis of any such screening. The

final seniority list was issued after ignoring the objections of
the applicants. In the circumstances, the respondents were not

entitled Lo higher seniority over the applicants.
11. The cffisial respondents (the Unmion of India through the
Pzgistrar Genzral and the Direcctor Census Operations, Japur) have

stated in their reply that the appointment of applicants 3/Shri

=3
o
[t
5]
-')

'hand Sharma, Sunil Kumar Sarg and Smt.Asha Sazena, who were
initially =paointed as LDCs was on ad hoc basis wvith no claim for
indzfinite conlinuatcion and no right to regular appointment and
Ulth a further .stipulation that the services rendered by them on

niority, promotion,

(8

ad hoc kaszisz as LDCs would not count Eor s
etc. SubsequenLly, when the post of Asstt. CumpllOLu became
avallalkle they were appointed on that post cn the basias of option
exercised by them on a temporavy basls with the stipulation that
their zervice as LDCs on ad hoc basis would not count for

Jexperience in the cadre of Asstt.Compilor and it was furthsr
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st=r§d that their aeniority‘iﬁ ths cédfe of Asstt;Compildr woulﬂ
bz fived below thoge persons who weré'already working on the said
post. They were vappoinﬁeé on thg post ok Asétﬁ;Compilér on
substaﬁtive hagiz on the feﬁomﬁenaatioﬁs‘of the'DPC only»w.e.f.
23.J;1939 Qiae crder dated 26.5.'89%. As ragards eligibility for
abpdintment on the post of Computor by promotion, as per the
Pulzs EE 1974 rezad with Fules Sf 1979, an'Asstt.Compilér with 2

vears regular "service was eligible for being considered Lor

[

'promotion to the po2t of Computor. By the_recruitment Rules o

1924, this peried of 2 years uwas substituted by the pericd of 9

yzars in that grazde. Sinse thsze 3 applicants uere'appointed <3

the post of Asstt. Compileor vide order Jdated 11.10.82, they were

not eligikle for promobion to the post of Computor under  the

pravisions of any of the aforesaid Pecruitment Fules.

12, Further, . according to them, 37 posts of Computors created

[}

for the 1981 ensus Operations in the 2tate of Rajasthan were

required to be filled-in by th: 127% Pules, i.e. 75% by promotion
from the post of Asstt.Compilors and 25% by tran

fer from her

Q
(x

0]

0
1)

nens Directorates. ~Aftzr erhausting thz aforesai

[«N

channels of

4]

recrulitment from eligible Asstt.C@mpilorz, thz Registrgr Géneral
permitted resbondent BN=.2, the Director Census Operations,
Fajasthan, to fiil np  vacant posts »f Jomputors by Jdirect
recruitment  oh purely  tempocary and  ad - hod basis’ through -
Employment Exchange,‘ bzcavze ther: wag nod responses Ifrom other

Directaratzzs for sending thesir p

o

"

rsonnel  on  Jdeputation  and
becauvze there'was an ﬁrgent nzzd to £ill up these vacancies. The
FPulzs of 197ﬁ read with thass oL 1979 conferred a power oOf
relaxation of any p'oviaioné ol thes
recruitment was made in evercise of Lhe said power of relaxation.
Therefore, the appointments te the post of Computors made by
direct recruitmenkt would be deem@j Lo ke appointments m&ade in

accordance with the recruitment Fules of 1974 read with those of

;1:7:. The rezpondents Nos.3 Lo 35 had been appointed on the bazis




of the guidelines issvsd by the Registrar Genceral, regarding
fillinth of éﬁort time vacancies in connection with 1931 Cenéus
opzrations under which the Jirsct recruitment Qas ﬁept to the
carest minimam. The juidelinzs did not provide that if the Jire t
récruits were to be regularizsed they will have to face the 3Staff

R 4

Felection Commigaion if continused beyond 1582-852. However, the

w

2taff Selection Commiszion while granting evemption a special

case for making divect racruitmeznts had desired that if the posts

U
c
=
W
=
i

were contined beyond 1932-82, appointments would

have tao be got regulariszgsd by thz Commiszsion (Annx.R3). Thus door
was kept open fLor getting the zervices of the diresct recruits

reqularizz3d in 2as: thzse posts wars continuad beyond 1922-83

Since the

P
('n
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conkbinued beyond 1982-£3, the guestion of

regularizing the ezrvises of such ad hoc appointezes to the posts

g)

of Computors, amongst others, had besn undsr the éonsideration o
the Govt. and the PRegistrar General had called for information
from all Dirvestore of C2nsus Opsrations in India regarding such
ad hoc staff with a view to taking up the guestion of their
regularisation (Annx . k4 Jdated 8.3<83). The Director <Census
Operaticons, Fajaathan, vide his letter Jdated 20.4.83, had
furniszhed ths reqﬁisite information 'ejardlng such ad hoc =taff

te the Fegistrar General and the names of the respondents were

inzludezd theresin. Such cnsideration  however, which was in
consultation with the Deptt. of Personnel & Training Govi. of
India, tock timz and it culminated in the issue of letter dated

11.2.¢21 by wvhich guidzlines were conveyed | regarding

regularisation of ad hoo appo intees, the respondents Nos.2 to 35
were acreened by the Ssreening Committeos conatituted in view ofF

-

the instructiconz c¢ontained in  the letter dJdatsd 11.3.91 and
thereafter, they were regularised.

12. Furthery according to bthe r23 puhﬁwntu, the zevrvices of

Wprivate ~~pundrnL° Nez.2 to 2% have nobt been rzgularized with
B \
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retrospective ffect i.&. from the date of their 'ingtlal
appointments but from the dates of the izsus of orders namely

14.3.1991 and 10.5.15%%2. However, by wvitue of the provizians

Y0
fa—
~

contained in letitar datej 11.3.
benefit of their pazt 23 hoc Service ‘for Lhe purpozes of
senicority andg 2ligikility teo promotion to higher s:alei. The
pclicy laid down in the 1ettér_ﬂac:ﬂ 11.2.91 is just, =quitable,
legal, and coﬁﬁtitutional. The fackt that the private rezpondents
who were ad haoc smplayezs had rendered about 10 years service had

to be conzsidered from a human angle. It was nobt neceafary Lo

cannot bke the kasisz of dztezrmination of
of wonkbinuoua  gerviece in the grades is a valid oecriterion for
determining seniority. The applicantz had heen promotesd as

Computor from 10.10.19%90 on temporary basis and had put in only

about 4 years service and therzfore, cannot be considersd to hbe

u

seniocr to the rvespondents. The allegation that the respondent

had managzd their ragularisation on the basis of a fa vourable
recommendationg from an officer at Jaipur has been denied. The

contbents of Aﬁnx.Al9 dated 12.11.91, which iz a lzsttzr Ifrom the
then Deputy Pivector C<Census Opsrations, Jaipur, only

cl

[

f

W
=

iy cationz and directicons fraom the Pegistrar General and the
applicants wsre not enktitlzd to get posseszion of that letter in

their off
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(Annx.Al5%) to tegularize the secvices of th:z employees appointe

con ad hoc basis from a prospective date and to count their past

@
]
~
-

for senicrity and prowaltion has been upheld by thiz Rench
of the Tribunal vids ocder Jdatad 15,.12.93 paasad as A commnon

\

order in O.AM0.238,°93 - Vijay Fumar Juneja & Anv. Vs. Union of

India & Ors and O.A HNo.53/%3 - Heera Lzl Mehra & Anr. Ve, Hnion

}of India & Ors (Annxz.P5).

e

thesz respondenta were given,

placez the private respondants on probation as they had alreadj
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14. Further according to th: respondents, the letter Jdate
18.2.91 did contain conditionz about the regular appointment Qf
- the® Computors appointed on dirsct recruitment but it is always
cpen bo th: government to changes the conditions fgr the benefit
of the employeszs cancetvrned and Lo remove hardship to the persons

concerned.

5. The official  vespondents have further stated that the

repres&ptatizns sukmikted by the applicants against the
provisional seniosvdify list were duly considered by the official
respondents in accovdance with the instructions issued by the
Pegistrar General of India and th:z Final seniority list Jdated
12.4.'92 wag propeyr, just and legal.

1€. Pejarding Shri F.C.Rairwa, one of the four applicantsz, the

facts are 3lightly Jdiffescznt and these have Lbeen zummarised

akbove. The reply f£iled by the official vespondents in his casze

deals with those separatsz facts but it Jdoes not malkes any material

it
0]

difference with regard to the case of Shri Bairwa.
17. On behalf «f the privates rospondentz Moa2.2 to 35 except

rezzpondents Mos.f and 18, wvhat has been stated in the reply is

U]

nmore or less the same as stated by the official rvespondents. In
addition, howzver, they have also relisd uvpon the judgment of the
Hyderakad  Benach ﬁf Lhe Tribunal in OLA LG 103,790 -
M.P.Shivaprashad Naidu & Ovrs. Vs. WUnion of India & Jrs. passed on
4.13.90 and have mavked it as Anny.02 by wliich the applicants in

that casez who wepe direci recreits on the post of Computor were

directed Lo ke regulariszd on thz

U]

aid post with all
conseqguezntial  benefits. On  bkehalfl of the ‘emaining priyate
respondents,lnc reply has been filed.

18. Durring the arguments, the leairned counse] For the
applicants, apavt from reiterating the facls and arguments stated

in the'applicatigns, stated that facts menicionsd in the judgment

!of the Hyderabad Bench of the Tribunal ave Jdiffevent from those

e e—— b ds e amrrmterne =
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in the present case and thersfore th: judgment of the Hyderakad

Lench of the Tribunal ill have no applicakility. The paraons:

!

Srecruited as Computcors ak Hyderabad had bsen given zyemption from

gction Commission (Sct) whereas the

o]
4s!
el

i
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[ad

—
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=
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ih

f—

respondente _appqinted az Computors ak Jaipur werse to  app2ar
before tﬁe .SSC 'but the Jaipur ‘offic= dizpznaed  with that
reguirement. In thiz connecstion, the lzarnsd counsezl  for the
applizants speéifically drew ocur attention Lo Annx.A20 Adated
17.9.80 whecein thzre is = reference to instruction issvued by the

Rezgistrar General that for regularizabtion of zuch Computors they

Pl

should paze the éﬁamination condusted by the ES8C. Az rejards the

judgment of thiz Bench of the Tribunal in O.A. Nos.28,/93 and

co /i
_’l_'

10

2 delivered on  165.12.93, the learned counsel for  the

applicant stated thst the points raised hy the present applicants

were not oconsidered. In that jodgment, it was mentioned Lhdt Lhe

i
!
\
1)

A

applicantsvthe'eiﬁ were also appointed an ad hod bazis whereag
Lhe applicante in the prezent case were not appointed on 2ad hoco
bagis. ‘He cited hefors us the judgment of the Hon'ble Supreme
Courkt in Stakte of West Bengal & Ors. Vs, BAghaore Natﬁ Dey & Ors,

JT 1293(2) &C 598 wvherein, according Lo him, it hasz keen laid

down that zeniorikty  woiuld  be  counted from  the Jdate  of

regularisaticn. He next cited the judgment of the Hon'kls
Court in G.P.Doval & Crs. Vs. Chief Secretary, 3ovt. of 0P

ors. AIR 1584 ?C 1527, wherein the Hon'kl: Suprem

v
-

(%]

o

~
-
~

according to him{ hzld that if appointment iz as per fules, then
senicrity would be reﬁkoﬂed from Lhe date of appointment. He next
cited the judgmeqt of the Hon'ble Supreme Court in P.Ganzsh Pac &
Ora., Va. State of Andhra Pradzsh & Ora. wherein'av“'L11ng to him
the Hon'ble Supréme Court held that amended, Rules can have only
progpective applicatioh; Therszfore, if dirsct recrﬁitment.'was

provided to the post of Computor in 1984 Rualesz, it cannot be sai

[oN

~that the private respondents ware appointzd to the post of

Computors  in  accordancs with  the Pnl‘s, vhen ther

wa

&)

no

()
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p'&&ision for appointmznt by Jdirect recruitment Lo the post of
Comgutor in the 1979 Rules. He concluded by saying that the
applicants are not sSeceking guashing the appointment of the

regpondents as  Computors  regardlass of  the irregularities

[yl

sommited by the official respondents in appointing them but theay

are secking only geniority over the private respondentz in view

of ths position that the grant of senicrity te them from the date .

ke w3t
Py

of thzir initial appocintmznt by ignovring their ad hoo service was

RE—————

AR S P

o
S

irregular.
19, The learn=d <counsel for the official rezpondznts Hesll & 2,
kegan by explainingy the set up of th: Census organisation and

refervred to instcuctions Annx.f? dated 4.6.30 iszsued by the

il

il |

Pzgistrar General, wherein no okjection had keen granted ko the 2
: Ly

!

-t

Divrector of Cenanz Operations, Rajasthan for making direck

s

,4
g
rezruitment on the posk, amongst others, of Computor buat purely %
. .
‘R
N . - N . ]
on temporary and ad hoc basis, if the vacancies cannot be £illed- R
: ‘ N
'
np on a regular basis in vrdan e with the Pecruitment PRules. i
§
As per the Pecruibment Fules of 127%, vacancies of CompuLors were }%
k!
te be £fillzdup by promotion to the extent of 75% and by transfers 1
. i
on deputation etc. kB2 the sxtent of 29% kut a Javges number of :
]
vacanciess arosSe in connection with the 1981 Census operaticons and :

peraona wer:s not available to £ill-up the vacanciezs of Computors
in accordance with the Recruitment Fules of 19709. Although, there

was no pravision in the Fules of 1979 for making =zny Jdirect

©oTeLe e

szcruitment o the post of Compubtor yet there was no bar te such ‘-
recruitment eithac. Ther; was thus a Jap in the Recruitment Rules &
whizh could be filled-up by exacutive instructions which in this
ca8e were contained in Annx. R, refcirced to above. The learned
counsel for the official reapondents cited the following rulings

t

s e RhR

5 show that executive instroctions can be issved to £il)l-up gap

in Rules, etc. ) ' f

(i) 1292(1) sSLJI 7% 32 Comptroller aid Auditor General of India
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Vs. Mohan Lal Mehrotra & Ors.

ii) 1991(1) §LJ (cAT) 211 Full Bench Decisgzion, Dr.Phupinder

3ingh,IPS Vs. Unpion of India & Ors:
iii) 1979 BLJ 278 SC Distriét Pegistrar, Palghat & Ors. Va.
N.B.Fayyallut rw

iv) V.C.David & &nr. Va. 3take of M.P, Full Eznch Casez, 1905

(30) ATC ©

The dinstructions contained in Annx.P2 can be taken as

supplementing the rulezs by prbvidimg‘for Airest recruitment on

oy

Airection

the post of C&mputor.. It can also hbe taken as a
regafding‘ "llxnilnu of the nPules by providing for direct
recruitmeﬁt on'the post of Computar. Further accardingAté him,
CAnnx.3l5 dated  11/17.3.91 was & policy decision  taken  in

consultation with the LDeptt. of Persconnsl & Training, to grovide

for regularvisation cf services of direct yvecruit ad hoc Compubors

cfrom a prospeqbtive date after screening on the basis of the

assessment of btheir Annual Confidential Peport. It Las further

been laid down in the zaid Annexures that the ad hoc service

W

rendzred by suéh,Computprs may be zllowed to ke countzd for the
purpose of senlority az well as zligibility for promstion to the

higher gradea. The direct recruvits had undsvgone a writhten tes

(ns

and an interviey before their appointment and there was scraening
of their <onfidential  FRecords before they vece regularized,
ThHLHfuLe/- a::érding Lo the learned counzzl for the 'ﬂfficial

rezpondent s, there was - no Jdiffevenc: hetween the appli;énts'
promotion.and chnla sation on the ane hand and ap;ﬁintment and

1

regqulariszation of the respondents on the other hand. Az regards

'_)

~ccunting of 24 hoo service for the purpose of senicrity, the
learned counsel for the official respundents cited the following

judgments in supportvof hiz argument that =vch ssvvice could be
counted for a genicrity:

P

li) U:rcnr" Chadha & Orz. Ve. Union of India & Ors. 4Jr(1)

O

B amSGt:

i TS R A - PSR e

s ol
- arbesovm diiabiy

yoodt ikl
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SLJ 287 .sC.

ii) Direct Pecruit Claszs-I Engine

13
,-.I
¢
C
=
7]
[N
[¢]
M
=
)

Ors. Vs. State of Maharashtra & Ors. 1950(2) 3LJ 40 SC.
iii) Fezhav Chandra Joshi & Ovs. Vs. Union of India & Ors.

1991(z) SLJ 42 3C.

N

According  to the learned counsel for the official
respondznts, the case of the private respondents falls within the
proposition (A) laid down in Direct Recruit Class-II Enginecrs
Officers! Associ=tion's case. In this judgment, thev principle
laid dcwn in the case of Narendra Chadha hag also ksen upheld by
the Hon'kle Supreme Court. IE the principle laid down in the

CJudgmeznt’ of the Hon'ble Suvpreme Courc in Aghore Nath Dey's case

ig applied, the case of the applicants falls within proposition

(n) of the Divrect Pecoruit Class-11 Enginecrs Officers'!
Pssociation's zass as also proposition (B). ‘Nz concluded by

stating that Annx.R5, vwhich is the Judgment Jdated 15.12.93 of
thiz Pench <f the Tribunal is a judgment in rem and thereifore it
has to be followed. In this Judgment, the Tribunal has held that
rezpondents (dir?ct recruits) would be scenior to the applicants
as they Wwere appointed: carlisry though their orders of
reqularisation were passed on J4.2.'91, whereas the orders of

reqularisation of the applicants wer

)

Lon]
om
U
()]
[
(wh

in Jdanvary 19%)1. The

import of the jydgment iz that since the Jdirect recruits were

initially' appointed on oan sariier  ds and uecre subseguently

o
fecd
1]

rejulariszd, they wonld rank =eénior to the applicants as reckoned
from the date of theiv appointment.

20. The lzarnzd counzel for the private respondents Nos.2 to
35, except vezpondents No.6 and 18, ztated that the applicanta as

well as the rezpondents ware initially appointed on ad hoc basis.

tn thin connerction, he drew altaop! fon ta ordar Annz.hd whiiah Lo

thz order of appointment of 3 of the applicants excluding Shri

"JR.C. Bairwa, which shows that they wevre initially appointed as

g ey =



LbCs on ad hoc kasis. The‘3t=ff‘8election Commigsion had granted
evempticn. in regpect of dirsck recruit Computors ﬁrom the procéss
of szlection as [‘escribed Iy it.bFurther, ac:ording to hiﬁ zven
as Asstt.Compilears, the appointments f the applicants wefe
temporar§ in nnL re and theze alsc should have kbeen through the
Staff Selection}ﬁﬂmmlsslnn, but were not through S2C. Thus the
applicants WL in n2 better position than the respondants. Itiis

a settled position that if  initis) appointment iteelf is

irregular, subsequent promotion would also ke drregular. This

initial desficiepcy or irrsgularity in appointment &€ 3 of the’

0]

applicantzs a LPCs makes their all gubgequent appointments and
promot ions ir"gulJr In the judgment of Hydzrakad kench of the
Trikunal (Annx.RZ annexed  ta the ceply of  the private

rezpondenta) facks are almost identical to those of the present

case, 2l ther@f@re, that judgment is applicable in thc pr=zs2nt
case alsgo. In the gaid judgment, the Tribunal had ﬁllwctwd that

the services u£ direct recruit Computors should be regularvised

and they shosuld be grantzd all consequentiél benzfits such as

seniority, etc, The learned counszl for the private respondents

farthzr stated that Annx.Fd annexed to the reply of the official
rezspondents  shows  that  the process of regularisation.  of
resgpondente was  initiated in 1983, The rsgularisation was

evantually dang in 1921 for no Eanlt of the private respcndenfs.

The d2Yay in regularisation waz adminiztiative in nature for
which the respondents. comld not be faulted., Therefora, in terms

of para 12 of the Direckt Pacruit Class-II Engincers Officers’

Asgoclation's ¢a

1
it}
~

thei appointments weve in thz nature of
stop~g3ap arrangemehts upkas 1982 twt not thereafter.‘Finally, he
R . .

stated that neither the applicants nor the private respondents

had beesn appointed as Computors through the process of selection
by tha Staff ‘Selection Commission, wvhereas thsa private

reapondents hal supericr zducaticnal gqualificzations as theay were

-~
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graduatzs in different fields.

21. The counsel for the privates respondent No.6 relied upon the

arguments advanced on bezhalf of the official respondents and the

private respondents represented by Shei

0]

.I.Vyas, to support his

case. MNone appearsd for respondent Ho.l18.

. fhri P.Vv.Calla appearing Lor the applicants, statesd by way

of rejoinder to the sukbmisziconz of the learn:d zounsel for the
: ) was

respondents that the admitéed position/that there waz no exprezs

provisicon for divect recruitment in the 1974 Fules as amendsd by

1979 Fulez and that such =2xp

~
o
i
i

provision appeared for the first
time in the 1984 Fules. Shri Bairwa was promotzd as Computor in

1922, wherzas other 2 applicants were promoted as such in Qotoher

1920, The respondents Ho3.2 te 25 were appointed az Computors
from 1°.2.81 ocnuwards  (Annx.AlSA). Orders regulatising the

i
rezpondents as Computor were passed afber the applicants had been

+

apprinted as Computors on a regular kasis. Therefore, the private

respondents conld not ke 'given a hketter :status sr  higher
seniority than thé applicants. Az regards the argument of 3hri
S.¥V.Vyas that the'étatué of the applicantz i¢ no better than that
of the private regpohdents, he stated that this has no meaning
hezcauvse private respondents have ndt yet hbeen confirmed on the

wast of Computors, whevzaza the applicants have been declared to

U
]
[J]

have completed the pericd probakbion satis

1
7]
f

cr
[
Ci
a1

the 4 applicants QEte called to appear in the selsction tes
Asett . Compilor whiph they passzsd but on éél=ctirn were offerec

the poskt of LDCS/ for no fault of theirs. lcwever, one of the
applicants, Shri’ P.2.Bairwa, was Jdivectly appointed as Asstt.
Compilar. Thus, ik <5uld ncot be gaid that the applicant had an
inferiocr status compareﬁ i the privates respondents.

22, We have heard the learned counsel for the partiea, have
perneed  the recoFds and the judgments <cited before us. The

rssential facta whish zmerge with regard to the position of the
~3

factorilly. Alsc 3 of

. ik s el T

L e
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applicants is tha£'3.of them except Shri Raivwa were initially
appointed  as LD@S' on ad  hoe basiz, and wers ;utsequently
appointed as AsstL;Compilers vide Ann?.A4 Aated 11.10ﬂf83 on o a
tem?orafy haziz, yhereas Shri F.C.Bairwa was appoinked as Asstr.
Compilozr Jdirectly vide srder dated 24.4.'20 (Annx.A2). All the 4

applicants were declared permanzn

o
o
7]

Asskt.Compilors vide order
dated 26€.5.'82 (Annx.AL) and were promoted as ‘Computors ono A

temporary basiz vide order dated 10.10.'30 (Annx:A2) sxcept Shri

Pairwa who wag pr Hanuu a3 such on ad hoes hagis on 31.12.'82 and.

1

T
=
D
1]
]
in
H .

on rzgular basis ap 20.2.730. All

-~

g_v

t wzre Jdeclared to

i

Lfl
i=Hh

uzce

.‘
<

g

have <omplzbed thwlr probation ull" vide arder dat

e
ju

12.4.'32 (Annx, Alﬂ) Az regavrds the private respondents, thaey
were appointed  ag Computsrs on direct recruitment hasis vide

order dated 18.2.'21 (Annz.AlSA) and other orders cul;wquently

passed, on tempqpary and ad hoc basis, with nz <laim to

e
in

indéfiniteruuntlnuanu_, na =laim for regular appointment and with
& rider that thevgervi:es rendzred by them. on ad hoco khasis will
nok count for senicrity  and  promotion to higher grade.

Subgequently by ordsr dated 14.3.'91 (Ann:.Al7), the private

f

respondents werse dwwlar'i as regular v.e.f. the 13 z of issusz of
those ordsre. By order dated 17.6.'91, all ‘the Divectors of

Cern

i

u3 Operationg @ere informed that although the servi:es of the
cad hoco appointee;'are being regularised for a an-pecleb date,
their sen;ority %n respective gradsz and alsd' eligibility ﬁor
promotion Eo the sk higher grads Qould counL fr ”m'th; date of
theiv initial appaintmént.on ad hoo basiz. In uLh r owords, it was
clarified in the~ﬁaid lekter, that all‘the'beneflts ‘élating Lo

seniority, promcticon, eto. will ascorue to them

0
L57]

‘if their
gzrvices have beép'rmgulnn ged w.e.f. the Jate of their ad hosz
‘appointment (Annx ,ALlS) ., On‘EO.B.‘QU and 146,103,790, when the apbl—

ant s Qe'e promoked astomputors on a regualar kazis, the private

respondents ware atill wvorking as Computors on ad he: basis with-
out any order of regularvieaticn cr sounting of their past ad hoe

gzrvize for seniority, ete, being issuved., The orders of their

‘)regulariSation were issuad in March '21 and the oridars regardiug td”}L3

A

'
A
s
L]
1

o e

1




ad hoc basie would not Adstrvact from theiv poaitis
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henefit of past ad hoc service for seniority was issued on

17.6.921., Thus at 1

1]
oW
i

sk on the date of their appcintment as
Computors, the applicants wzre to be trzated as  Computors
app>inted on a regular, though temparary, kagis. However; in our

view, the initial appointments of 2 of the applicants as LDC2 on

N as Computors

ag on 10.10.'90. on 10,.10.20, the private resgondents were ad hoc

g

Camputors. OQuesticn iz whethzr the subgezquent corders passed
rggularisinﬁ them Ly order dated 14.2.21 =and granting them
senicrity from a retrospective Jdat: by letber dated 17.6.91
shoqld ke allowed to improve theivr positisn retrospeckively ani

put them on a bketter footing that the applicants. This is the

essentia

]

1 issue to be decided by us.

249. The judgments =f Lhe Jaipur and Hydsrakad Benchee of the
Trikunal have been relied upon by the vrespondsents in support of
their caae. Bath these Jjudgments velate to senicvity of employses
in the office 2f the Directeor of Cenzus Operaticns. All the facts
relating ta the judgment of Jaipor Bench of the Tribunal are nct

clear from the judgment iktseldf but ther i3 an abservation in

a

para 12 of th

g

gaid ordér that both the applicants and the
reepondents were  ad  hoc employees and both continued in

employment for a lomng kime on &d hoc basis against the rules ov

against the circulare (emphasisz supplizd). Howsver, as far as the

presznt ecase ia zoncerned, the applizants wire appointzd as
N - - Lo . do e .
Asstt.Compilers in October 1282 or S @arliser * on a regular hasis

wherzaz the private respondents were appointsd as Tomputors on ad

hos basgis in Februwary 1921 and thereafter. Put the latter

[

continued to be ad hoe till orders regularising their services
vere passed on 14.3.'91.'Thus, it would not be proper to follow
the decision in the judgment of the Jaipur Pench of the Tribunal.
As regards the judgment <f the Hyderabad Rench of the Tribunal,

thiz was vrendered on applizaticns £ilezd by dirzot  vecruit

Computors whe were recruited more or laoss in the same manner in
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N

vhich the Computor-rzspondents in thz present applicaticons were

\t]

recruited. Their <laim befor:z th Tribunal was that they haa
'rende'ej'long yeqts of service as éd hu- Computors and therzfore
they deserved to. ke rejularised. The government hqd ceplied that
their caze for ;egular'sation waz under procéss. Howevér, the
Tribunal ﬂlr"*teq that =since those.applicants had been regularly
wofking unaer the respondenté, ‘ they were zntitled Lo
"regularisation ip gervice as Compdtors with effzct from their
initial appointment.  Hince, divections  ware izsued to the
respondents Lo d;clafe that all the apblicanté sere entitled tao
rzgularisation ;q their service az Compubtarsz with effect from the

dat

10

of their initial appointment. Thevre was a.furthep-direction
that all eonsequential wancFiL_ zuch  as seniorit;‘ should ke
conferved oﬁ them. It does nol appear frdm,tﬁi% Judgment ﬁhat
thzre were any A[leatc rezpondznts  in this . case 1.z, ‘othef
employees whc,wefe Lo ke affected by the seniority Lo Ee‘éréntea
S

on the hLazis . of the divections of the Trikunal. In ‘the case

desided by the Hyderabad PBench . the seniority was yet to be

grantzd and particularly the question of senior 1Ly “f the Airect

‘recruit Computoré Lo be regularized on the }3irectigns of the
Tribunal vis a vis‘the promobee Compubtors, if any, was yet to bhe
dztermined. It fis nik knownv if thes sen'nr ty of  promotes
Computors  would ke affectsd by the senlurlLv granted to.vthe
direct recruit Computors in terms of  the Ijudgmeﬁt of the
Tribunal. An iséﬁe arizses befors a Court »f Law only when it is
faised by an affected pa%ty. In the juldgment pf the'H"Jwr bad
Bench of the TriQUnal; the promobtee Computors had not appeafeﬁ és
affented partiesa, Alsc the dif&ction af the Tribunal’r@]arﬂing
grant ‘of éeniorjty to divect rvecruit Coﬁputoré i=s in general

terma and such'gkant of geniority nesd nob nzze

]
i

arily be =t the
expense of promotee Computorse. Therefore, in oSur view, this
5

judgment will ais. be 9f no help to Lthe resppndents":ase; The

N
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g

.

isguee arisging in the present spplication did not =eem to have
arisen in the applica;ion dezided kby the Hydzvabad Bench of the
Tribpynal. We are, thesrefore, of the view that this judgment also
will have no applicability in the present case.

25, We have therefore tp decide the present caée on the bagis
of the facte relating to these four applicants and the privaﬁe

ezpondznte and on the kasiz of the argument and the

ra
Pl
Cy
<
o]
3
2
1)
Pl

law as laid down by the Hon'ble Supreme Court.,

26. Admittadly, the Fulez of 1974 read vith amendmants of 19379
Aid not provide for diveck recruitment of Computors. Pulas of
1279 are only amendment rulss which amendzd certain provisions of
1974 Puless, which were also placed Lefor: uvs Auring the arjuments

and which have been taken on vecord as Court Document-1l. Thus the

arned

o

Pules of 1974 and of 197% have to be read together. The le
counzel for the official rvespondents had Jdrawn ocur attention
during the arvguments o item 7 <f the Fulez which providea that
where the Central Govi. is of Che opinion that it iz necesszary or
gxpedient to do 23 ik may, by ovdsr, for reasons to bhe recorded

U
in ting, relax any of the provisions of these PFules with

;.a.

e

|l“

pect to any clasa or category of persons or poats. Therefore,

e
or

was argued, the governmsent was deemed to have Lu_?KeJ the
relevant provigicon to provide for divect recrultmenk of Computors
in view of the power to relax the vule conferrsd on the Central
Govt. Undouktedly there is a power confoersd on bhe Central Sovt.
to relax the provisions of these Fules. Qussticon howsver arises
whethzy relavatisn could include within its ambit the power to Jdo
away with a partigular rule altogsther or to introduce a nav
rule. Thers ia a md>d2 of appointment to the post of Compubor
provided in the Pules and it Aoes not include Jdirvect recruitment.
A nau  categovry, of  dirsst vecrultmwent, was  zcught  to be

introduczad ints  these Pulss by exevrsizing the power  of

AL

rzlaxatizn, if the learned counsel Lonr the vespondants is Lo ke
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2

fit

believed. Thisz provisicon, in oﬁf vizw, cannot be aid to be a
mers r;léxatidn;of,the Pules but it amcounts toAﬁroviding for a
rew modez of recyuitment'altogether. Wef thérefore,:cannot accept
the wiezw that :p'oyision for direct recﬁuitment waz mads in
relaxétian of the powers eonferred on ths Central éovt, regarding
relaxation of aﬁy ér:vision of the Pules. Moreover,vthe potwer to
relax the Fules would bhe with regard ko an_existing proﬁision

whersas direct recruitwent i¢ a new provigsion or a new mode of

appointment  altogether. In these circumetances, we hold that

direct recruikbmenks to the post of Computors could not ke £a2id to

have beszn madz by exercizing the powsrs kLo rvelax any <f the

provigions of the Fules. Thersfores, appointment of Computors on a

= p=

direct recruitmént kazis in Febrvery 1281 and onvardz and before
the introduction of the provision regarding-direct recruitment in

1984 Rulea was éﬁ hore the Pules =xisking at the';gievant'time,

26. It was al%ﬁ argued Ly the learned Counsellfof‘the Sfficial

respondents th;t therz was in any. casé_la gé@:.ih the Pules

regardihg divect fecruitment inasmuch~_és there, was 'neither a
]

provigsion anthorising direct rasovuitment nor a praovigion banning

it. Therefore, the government could issue

o

zecutive indtructiosons
to £ill up this gap in the Fules. Judgmsnts were cited in support

of this view. Wg accept the pozition that ths gap. in the Fules

'y

can ke £illed up by execukiv
H
whethesr nonprovigiosn of divec

[
i
nd

rzcruitment in the 1971 Rules read
vith amendmentz ‘of 1979 was & gap. To argue that the absence of

]

guch a provision waa a gap iu the Pulzz wculd streteh  the

Azfinition of a gap toos far. We have zlveady held above that in
the absencs of'phe provision of Jdirect cecrvitwent in 1974 Rules

read with the smendmzntz of 1979 introducing direct recruitment

inztructions., Question however is’

N\

would mean  introducing a new provision altogether. By the =ame:

logic, therefore, it cannot be 2aid that ‘the aksensce of this

‘provision was a Jap whizh conld ke Filled up. There waz provizion

.
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of direct recruitment to variocus othsvr posts menticonsd in the
Rules of 1974 rezxd with the awmendments of 1273 bubt ther2 wasg no
such provizion with regard to direct recruitment -n the post of

Computor. Thiz eomi

U}

gion  in our view was Jdeliberate. It is

significant tco note that in the 1271 Pules thers

o

A2

e,
V)
i

a specific

provision for direst recenitment to the post of Computs~y to the

D)

i3

T

ent £ 25%° of wvacancizs and this provision for direct
recruitment was omitted ky the 1279 amendments to the Pules.

Hence on noa account <an it be argued that the provision of direct

recruitment waa  zither ky the method f relaxation of the
ﬁrovisions nf an? of the existing Rulss or it was with a view to
filling up any qap in the PRPules. This ce-enfarces our view that
the appointment.of Compukors on dirveck recruitment basis was not
in acecaordance with the Pulzz. We, therefore, 'hold accordingly.

27, We may now consider the various judgments cited before us
to determine whether it was proper for thé regpondentz Lo count
the ad hac azrvice tvendesred by the private .tespondents for
seniority in the post of computor, aftér regulariszing their
gzrvices in March 1991. The judgment in Direct Pecruilb Class-11

Engineasre NEficzrs’ Assocliation's C

il
o
1]
()

lfays Jdouwn certain

conzluzgions  regarding determining  senicrity. The Efirst  two

conclusions as stated in para 31 of the akbove menticonsd judgment

of the Hon'ble Sﬂp'eme Court vhich are directlylrelevant here ara
reproduced belows

"(A) Once an incumbent iz appointed Lo o a ﬁpst acoording to
rule, hiz seniqri'y haz to ke counted from the Jdate of his
apperintment and ﬁot azcording to the datke of his confirmaticn.

The corcllary of thez akove rule iz that where the initial

@

appointment iz only ad hoe and not acecrding to rules and made as
gtop-3ap arrandement, the oSfficiation in szoch post cannot b2
taken into acecunt for congidering the seniovity.

(R) If the initial appointment iz not made by £c1llowing the

4
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s proczdure laid down by the rul:s but the appointsd zontinues in

the post nnlnrw; st wdl} till the r@gu1ar1 zation of hi

in. accordancs with the rules th vicd of offici

(1)

[:l

Nt

)
=
It
)
0
Y]
e
0]
-
b w]
3
[

Direct Pecruibt Class-II Engin

Asssziation's case was delivered by a five Judgum

fervice

g

ak ervice

H~

1N

L!

[Ow]
a

zzrs Officers'

=

Penzh of t

Hon'ble Supreme Cowrt. This decision and particularly the two

conzlusions referred to above were further: interprzted by the

brief and relevant facts of the case of Aghove Hath

Hon'kle Supreme Court in the case of Aghirs Hath Dey & Ors. The

Dey were - that

o 40% of the vacan izs in the permanznt posts of Asstt.Bngineers

wvere to be filled up ky direct recruitment on.

results of a competitive examination to be condusted by the West

Benjyal Public S¢rvice Commission, 10% by lection

[¢/]
)

years saklis fﬂ- nry service on selection to ke mad
Pengal Public  Ss=rvices Commission  and  20% by

{ﬂ“ confirmed Overseevrs Estimators. The private respo

(ll

appointed az Asstt.Enjinzerz on ad hos kasi

[

Govt. took a deciszion on 26,2000
Asztt.Cnainesrg without  their  baing sezlected
S appointment by the Puklic Service 2ommission. The

ag temporary Agstt.Bngineers and under a rule:

Article 209 of the Constitution theivr seniority

I

i Asstt . Enginecers was vachoned from Z26.2.1930. It

from amongst

directly recruited temporary Azstt.Enginzzrz, who hal rendered 2

¢ by the West

promoticon  of

ndents in the

and their initial ad
hoz ‘appointment’ was extended pericdically upto 260201980, ‘The

to regularise their service as

for regular
were absorﬁed
framzd undar
as temporaty

was further

provided that ajl_peréons appointed. regularly, in accordance with

[i the Rules prior to 26.2.'20 as Asztt.Bhginzsres would rank above

o the ad hoc appointess zo akaovrked fraom 26.2.'80

[}
1t

e . reapondent=s in the appeals before the - Hon'ble

\wanted that khzir seniocrity should bLe teckcned

. The private
Supteme Court

not only from

e

o appeals kefore the Han'kle Supreme Court were thos: wha had been:

-

- s e

ey e

-

o
7

P
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26.2.'80, as had been Jdone, but from the date of their initial ad.’

hor appointment made temporarily. The Sovi. had rejected their
claim of senioripy with effect from the Jdate of their initial ad
hoc appointment, The Hon'hble Supfeme Court analysed  the
coclusions (A) and (B) laid down in the Directsr Recruit Class-II
Enginzers Officeys' Association's case and h:1ld that conclusion
(B) cannnt coverAcaseS'whi:h are expressly exclud:d by conclusion
(). As per Conclusion (A), to enable zeniority td be counted
from the date of initial appcintment and not from the date of
confirmation, the incumbent of the post has to be initiélly
abpointed "ascordiny to rules', and corollary to conclusion (A)
etates that whefe the initial appointment is .ad hoc and not
accarding to rulesz and made as a skop-gyap érrangment, the
nfficiation in zauch posks cannot  he taken into 'accounp for

congidezring the seniority. Thus, according to the Hon'ble Supreme

Court, conclusion (A) expressly exclndes the category Of cases

{

\

o e s ———

whete the initial'appéintment is only =4 hoc and not acdording to
rules, hkeing made only as a sktop-jJap arrangements. The Hon'ble
Supremz Court held that the case of the private respondsnts in
the appeal before them squacely £&l) within the corollary set out
in econclusion (A). The Hon'ble Supreme Court also examined the
quastion whether the caze before them alse f£ell within conclusion
(B) and held that ?onclusion (B) cannot include within its amgit
the twn concluSian cannot be read in conflict with each other.
The Hon'ble Supfeme‘Count also examined the questicn regarding

the ecategery of cazsg which would ke coversd by conclusion (B),

excluding therefrom the cases covared by the oorollary to

c¢nnclusion (A). The Hon'kle Suprame Court held that conclusion
(R) was added to cover a Jditfevent kind of zituation wherein the
appointments are otherwise regqular, except Eov the dzfiziency of
certain procedural ragquirements laid Jdown by the Rules. In such

casesd, the deficiency in +the procedural teguirements has to be

P e

y
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red at the first available oppovtunity and the appointes must
continue in the post till regularisation in accordance with the’
rules. The Hon'ble Suprems Court held that the <laim of the
private respondents in the appeai before them for kyrzating their
Centire pericd of gerviee pricr to 26.2.'20 ag regular éervi;e Eor
the purpose of séniority was nhtznakbles. The further.claim that
thezir initial ad hoc appointment must be greatej az having beén
made’ in accordanse with th: Rolezs since the szleation by an
alternative mnd~ namesly by a Committee of & Fhlwf Enjinezre wasg
rescrted to on account of the emerjency, cannst be accept 2d.
fince thesge appojntments an ad hos basis ware not regularided in N\

accordanc

o

with the rprovisicns of the vulzs sven sSubsesguently,

the initial ad h3s appointment could not be treated to have heen

<

made according te the applicable rules.

L1}

:

27. When we viaw the facts of the case befaore us in the light

A P

of the facts in Aghove Math ey's zaze read with conclusicons (A)

ra!

e

and (R) of  Diresct Pecruit  Clasz-I1  Engineers OQFfFfic

Associatisn's cage, we find that thes: two jodgments have a

4 s rd rem

- o dirzct applicakility Lo theée case hefors us, Az far as the private

T

respondents ars LJnLBrn“d/ they were initially zppointed on ad

.:-_»’”
]

hoe basie withoub regard to the provisions of the Pules under

ke e it

~E

which Jdirsct recruitment was not providsd. There was a further

.

requirement that eventually if they wesrs £S5 be continued beyond

1982-82, they had to be clearved through the pr&CQﬂULH of the

iy

4 with

tIl
fu
0::

S Staff Zelection Commission. This vequiremsznt was disp

b

S wh2zn they were ragularisgezd in March 1991, They weve ‘wgulaxl ed

(T
[
i1}

q
fte
6}

on th of sereening for which there wasg no pravisicon in the
Fules. It cannct fhevefore be 22id that their initial appointment

wag rejular in the same manner in- which the appointment of 4

¥
applicantes to the post of Compukors wvas. In Aghore Nath Dey's
_ case, Seniority was granted Lo ad hoco Azsstb.Enginzers vwith effect .
. . Jfr'm Lh~ date of their regularisation and they wesre not satisfied
’ : B
4
\ -
~ 4
¢ k.
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with that senicrity and wanted it from the Adakte «f their initial

i
£l

ad hos appointment which was zarlisr than the date Ffrom which

they wzre regularisesd. The private resspondants in the case before
ug were granted seniovity from a date much zarlizy i.=. about 10
years earvlier, than the date of Ltheivr regularisation and w.e.f.
the datz of their-initial ad hoc appointment. This was cleﬁrly
irregular if viewad in terms of thé principles laid down in

' Asscciaticn

V]

fic.

Y

[

I

Direct Paecruit Class—I; Engineesrs OfL
and Aghore Nath Dey's case, by the Hon'ble Supreme Court.

Zé. Wz have ecarczfully peruzed the joudgments of the Hon'ble
Suprzme Court in {.P.Daval’'s case and P;Ganesh Fac's case,
dazk&mdxbyxtrmﬁﬂhjn&bieuﬁmprnm&:Court and we f£ind that thesegs Lwo
judgments do not have any dicvect =applicability to the cases of
the applicanta. Ths: lzarned counzel for the respondentz relied

upon the judgment 2f the Hon'ble Supreme Court in eshav Chandra

Joshi's case, which in cur vizw does not help the vrespondentez. As

stated ky the Hon'ble Suprems Conrlt in para 16 of the judgment in

V.

)]
o

reznivas Peddy's case Jdiscussed below, the vatio of Fezhavw
Chandra Joahi's zasge iz that senicrity is to be counted from the
date on which appointment is made to ths post in accordance with
the rulez. The learned counsel for the official respondents also
relied uﬁon the judgment of the Hon'ble Supreme Court in Harender
Chadha's case. With regard t2 thiz judgment, the Hon'kle Supreme
Court obaerved "in pava 20 of the judgmant in‘Aghare Hath Dey's

case that HNarendsr Chadha's case cannot ke construed to apply to

cagezz whzre Che initial appoinktmznt was izt according to rules.

w
3

Pespectfully £following theae cbhsevvations of the Hon'ble fupreme
Courkt, ws hola ~that MNarender <Chadha's  case  would nob be
applicable to the case before us.

29, We may now refer to the jndgment of ths Mon'ble Supreme

Court in V.S8rezenivasa Reddy and Oras. Va. Govi. of Andhra Pradash

& Ors, (1295) 29 ATC 32 495,

'H‘ .

1
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vinted  as

ar
" !
W

30. Appellants lh thiz case wers temporarily pEo

>
(]
¢}
-
-
[
E'J
rf
l [Ad
e}
3
(s}

inezers betuzen 6.3.'30 and 19.5.'%0 under

iy

(4]

rule 10(a)(i)(l) of the andhra Pradesh Ztate and Subsrdinate

_J.

Services Rules by the Chief Enginzer to the A.P.Panchayat Pa
Engineering Service. Pule 10(%)(1)(i) as aforesaid provided that
vhere it is nesces ar" in the public interest £s Fill emergently a
vacanzy in the post Lorne on the cadre of a3 service oclass or
category and if £he £illing of =uch vacansy in accordance with
the rules is likﬁly to result in undus -ﬂeléy, the appointing
auvthority may apﬁoint a .person Eempbrarily sthezrwize than in
accordance with thg faid rules. Under sub-rule (iv) of Pule 10(2)
guch temporary apgointee_shall not ke rs; rdzd as auprobaﬁioner

in such service, clagg, or category or be eantitled Ly reason anly

¢f such appointment  to any  preferant

{ t‘
1
[_J
o
17}
{
(%
-

category. Und

m

apprintment to such servie Puls 22(a),

if =ach temporary‘ apprintee i3 sub3eguently appocinted to any

se zta. in ancordance with the rules, he shall commence his

2rvice

)
('t

probation from the date of subssquent apgpointment o giuch earlisr
Adate as the afpnlnflng avthority may determihe. On the kasiz of
notificaticon ssu;d by the A.P.Publi: Service: Commission in 1981,

andidates regularly =ezlected by the PEC had become available for

0}

appointment as As;

uf

ft.EBExecubive Enginests and weres so appointsd aon
14.5.'24 and wzre put on probaticon under Pule 5 of the aforesaid

rli

=
g

ﬁr

Rules.

’

rooby ©.H Jdated 29.8.1523 the 3ovt. Adivectaed

regularisation of, services of tamporavy appoinkteszs appointed

2

between 10.2.'79 épd

3.82 wvithout

‘.ﬂ

ubjecting them Lo any test
from the date eubb qnwnt to kthe last vegular candidatez appointed

from the list of euccessful candidates Jrawn up by Andhra Pradesh

F3CT Wased on the examinaticon held or from the Jdate of their

(1]

temporary ap"lanwnL whichever 13 late. The Chizf Engineszr,

Fanchayat PRaj wide prceceeding datzd 11.6.'83, exercising the

‘\power under the gaid OM dated 29.3.'82 rzgularised ths temporary

izl  =claim  to  future

=

e

ke

=

TR Lt
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h shall not'be

(e

service of the appzllants with the rider that

(i
w3

entitled to aepiority as Asath.Executive Enginecers on the basis
of their regular appointment and given seniority Ffrom the date of
thezir initial appointmeﬁt. Subseguently Lths GSovt. accepted the
plea of th: PSC candidates that they were entitled ko be ranked

senioy  to  the temporary appointses, as the fLormer had been

rvic

W
g

appointed on 14.5.'81 wnd the lattzr beﬁ:me menbers of s
cnly on their pegqulavisgation on 11.5.'21 and therefsre temporary
apsﬁintées (app=llants) werz placed bilow P3C candidates. The
appellants challengsd the Govt's action before th:e Andhra Fradesh

Adminiztrative Trikunal which howzver rejectzd their plea. Hence

1]
the rapp=2al of the Ltemporary appointess before the Zuprem2 Courk.

21. The Honthle Suprems Courkt  obgerved that the temporary

0]

appsintees were not appointed ot the basis' of seJectiSn by F&C
and therefore= their appointments wer: made otherwvise than in
aceordance with the Pules and therefore they cannct be members of

SErv ':é unless'they are appoinked te the ssrvis ¢ in ascordance

with the Pules, The P& candidatazz hqumw memlbers of the serviecae

from the dake they started Jdischavging the duties of khe post

borne on the <adre. The Hon'ble Snpreme dourt further obgerved as

under:
"14., It iz now well ssttled lav thab appointment,/promction

muskt he in dance with the Fules, Jdireat vecruitee takes his

ul
"':

seniority from the date on uvhich he starts discharging the duty

B
nf the post bornz on the <adre while a temporary appointee in
appointed Az hers the rules or on ad hos basie or to a fortuitous v
vacancy gebe sfenicvity from the Jdats of regularlappointment." .*ﬁ

. 3

"15. It {is =ettled law by Lhz Julyment of the Constitution ,":"
Pench in Dirvect R; cruit Clazs-TT Fnginesrs foicers Azsociaticon
Ve. &tate of Maharashtra that appointmant in accordance with
rules is a condition precedsnt to count fenicrity. Tewmporary oOr
ad haoo 6r fortuitons appoinkinznts eto. are not appointments in

o o TP R B T

.
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temporary Service should be considered to ke fortuitsws. In Union

‘gelection by UPSC vide Vijay Dumar Jain Vs, 2

T A — b e e . e .

accordanece with the rules and ths temporary s:srvice cannot. be

counted towards the sgeniority. Sez Delhi Water Zu ply & Gewvage

{_l

D15“4sal Committes Va. F.U.lashyap, Mas: uﬂ Akhtar than Ve. 3State

uu

akhats

\L'

of M.P, D.W.Agrawsl Vs. 3tate oE  M.F, £ T.0 Vs,
E.Paripoornam, LGxcise Commissionsr, Farnataka Ve. V.Zreekanta.™
"l16. In :Keshav Chandra Joshi Va., Union of Indla, the

seniority wag to be _ounLeJ from the date on wvhich appointment

was madz to the post in accordance wikth the rules. The previous

of India Va. S.U.ESharma, thiz Court held that the approval ~f the

upeC for .unflnu ition in ad hoc post for the purpese of Jrantingéd .o
pay & sllowances: wonld not amount to _gulnn apppintment and ad

hoc zervices capnot be ccunted for determining seniority by the

(el

ate of M.F. In
Fezhav Chandra -Joshi case thiz Court held that employee would
become a member of service only from the Jdate of his agpulntmmnt
azcording to rules. In A.N.Sehgal Vs. Fzje Fam 3hecran, this
Court held thgt whzre atatutory rules linl seniority with
confirmat ion séﬁiority cannct  be 22d according Lo length of

gervize and copfirmation to 2 post borne on the <cadre . is a

condition Lo geb senicrity. In the &State of Wesat Pengal Vs,

Aghore Dath Dey, it was held that if ad hoc. sevvice is fallowed

by regular service, the benefit of 23, hoo service is  not

(w3

admissikle if the appointmen was in viclation of rulea. In

D.M.Agrawal Vs. State of M.F, it was held that seniority‘cannat

a1
1]
3]
o
T

@ bhack to the date of temporary appointment”.

a2, The Hon'hle Supreme Court furthsr heid in this Jjuijment
that the tempgravy appointezs though have the insignié of
appointment undér Puale 10(a){i)(1), y=bt they are nok members of
the serviss until they are dulf apprinted and their services
subsequently reqularised, they 9Jet a dAzke later. ko regular

~candidates, appointed in accordanse with the Pules. The Hon'ble

s o 3 e <

V- U

e
e

BT

P RS S
ComEe .

Lol e

r B .

ST




31

LT v

Al

Suprems  Coart al:

(1)

o tested the validity of the appellants!

contsnblion on grounds of squity and h:ld that. the temporary !
appoiintzes  cannot  be pub on oa higher padssta over  the PEC

candidates whs stood the Lbezt of merit and becams successful and

1

gezcured ranking according to thz merit in the approvad list of

R L ol e R N

candidates prepared by the FEC. Hence the Hon'kles Supreme Court

i

dismis &1 the appeals of temporary sppointecs. f
33. The positi;n emerging from the akove menticon:d juldgment of |
the Hon'kle Suprems Court has besn examined in detzail because in

Adiract

our view this Jjudgment has application in the mathtera

{w
)

before uz. There, ©Lhe gquisztion wizz vegarding the relative

seniority betwzen the PEC appointzez, whoe were szlectad by a

selection in accordance with the rnles, and

regular process of
the temporary appointees appointed de horsg the vrulez. In the casze
before ws . the quzstion iz of velative seni@rity betwzzn the
regularly selected pfomatee candidates and th:z temporary Jdirecst
recruits appointzd sn ad hoo basis 3e hors the Pules. Therefore,
in our wview, the- ratio of the above judgment: of the Hon'ble
Suprems Tourt will fully caver, and apply to, the controversy in
the nmatter beforé ng. Since the Jdivect rea'uité werz initially
appoiﬁted on  ad hoz kasis  ds horé the rulsz and their
¢ . appointments were regularised from 11.2.91, théy emuld not bhe
given sznicority from a retrospeckivz date, i.e. from the date of :
their initial ad hoco appointment s2 a3 to ke treatgd as sSenicr to
thz zapplicants wh@ had bezn appointed to the post of Computir on
a regular basis on ﬂateééﬁrlier than the Aatez from which the

reaspondent divact r@‘1u11 Computors were rizeza. ’ i

o

zqul

(l’

34. In the above Jjudgwsat ~Ff tho flon'bla Soproms Couch 3ll the .

cther judgment on the sukject have been conzideved. We are of the

iew, after an aual r2is of the varicus judgmeznts of the Hon'ble

<

(l’

bt

Suprems Court an the subjzct tha the caze of the respondents

\falls under c&rollary £t cencluzion (A) of  the Direct Pecruit

\\\\.3 . )

o~
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tlazs-I1 Engineers OCfficzrs' Association's zagze and tharefore,;

thé private reapondsnts camnot kbe given seniority in the post od
Computof from the initial date of theiv appointment  on ad hoc
basié; W2 also ‘have carzfully congideced 2ll sther zubmissions
madz ky ths r-upundentw but we £ind no force therein. Maybe there
was  an urgent nee& tw  f£illugp vasancies of Computors and
therefore, ad ho: rvecruibment de hors the raless was rescorted to
lbut that fact would not entitle the private respondsnta to
senibrity caver the regularly appointed promotes Cumputur_. Alzo
no perman2nt  exemption was  grantsd from Staff Selectinon
Commiszion in ¢ far as the regulavisation of privabe respondents
was concerned as i8 evident from Annx. P4 dated 10.32.'83, being

the letter from the PRegiztrar Ganeva to Divectors of Censas

-

Operations which stat 2= that ik was the regquirement of Staff
Szlection Commission that the appointment of ad hoco appointees
can be regularized ;nly Chrongh Staff Sczl:zckion Commiagicon. Mo
Aokt a2 proceas of screening was adopted kefore regularising
their services but thers waz no provizion in the Rules for
regularization on the bafis of scresning. In this connectisn the

ohservationg of the Hon'kle Supremes Court in Aghore Nath Dey's

[yl
V]
]
b
[
i
|
s3]
T
'_A.
3
(o]

to regularization of sevvices of the ad hoe
appzintess in that c¢ase on  th: hkasiz of sslectiosn by an
altezrnatirye mode namely a Commitise of 5 Chief Engineers, are
relevant. That process of =zeslzcktion was nok  considered  as
jcu-L£aF1@ (para 24 akove). Fespectfolly £ollowing the judgment
of the Hon'ble Suéreme Qourt, we hold that the process of
regularisation én the bagis of the zscreening of the racords of

private respondents cannot he considered to ke a process of

regular appointment in acoordanc: with the Fules. Even though the
process of regularvisation was vesovrksd ko in consultation with

the Deptt. of Persgonnel & Traning, yei that fact would not
sntitle: ' the private reapondents to higher senioriby over the

\ngular appu1nteas to the post of Qomputor in accordance with the
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Fecruitmsnt Pules The fact that the private vrespondents had

ruﬂpil_ed'lo yzars of ad hoo service and therzfare, their cases
wEre entitl@iﬁto ke conzidered from a human angle calles for no
particular comnwn 2 but grant of 35|Jnr'tyvfrom Lhe date of their
initial appnlntnwnt zn ad hoc hasiz and' Lhat too over the
reqularly abp}ﬁnt G Cgmbnr" rs cannot 5& justifi=d =ven on this

account.

u]

25, The isdug requirde to be Jdiscus

~f =quity ag wwll In this connecticon, we may refer to thA

l . . . .
. oy
4 N

factual positi rn analysed in para 23, above. As ztated in the
o .é .

aforezaid parat'on 16.10,'20, the privats chpunJLnLu were still

ad hoe Computeps and it was onlv by mrﬁ&r< Axked 14.32.'31 passed
gubsequently fihat ‘they  ‘were yjranted zenicority from a

re

fn)

zpective date. Therveby the rmhztlun of - the szpplicants who
wzre already functioning a3 Cowmputors on a regular basis on
1

10,100,960, was affwu ted. It waz nok propEr to a
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recruit Compthrs whd were only ad hoo qp'ulhtEvS Ls steal a
march over tho-‘-r qularl" appointed Computors who on the date of

D

thzir reqular qppointment hzd a zupsricr position to those of ad

hoo direeck recﬁuit Computors. Apact from the legal considerations
discuaszd abive, in the light <f the Jjudgments of the Hon'ble
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private" wspnndwnt: are, therefov

2, not eﬁtitlec Lo oa higher
ée nrlty thaniihe applicants.
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36. In ‘view? nf . the above Jdizcusszion, the facts and
cir Tumstan qé ths pressnt caze and after carefully ;dnsijering

the respondents, we
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all the argﬁmeﬁts put forward on bzhal
hold that the reapondents Hoa.3 fa 35 canﬁot‘be granted higher

seniority thah%the applicant, althougﬁ their regulari:atian on
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he post »f Computor is nok questioned in vizu of the fact that
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the applicants  themselvés have nob cal‘eﬂ in guesation  the

requla
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ris ation of ad hoo Compukors from the Jdate from which

2d from Lthe point of view:
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Supreme Cnurf, wz haold that even on the ground of equity, the”
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orders of their reqularization were passed. We, therefore, set
agide the final sgenicrity list issuzd vide order Jdated 12.4.'93

(Annx.Al) in =0 far as it grants highsr sznisvity &
Mna.3 tn 25 over the applicants and Jdivect that Cy

liet should ke drawn in which thezz-

the applicants. We alsa

(Annx.A2) by which

representations with regard to

The applicatinns are all-wed
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(Ratan Prakash) ' '~

Member(Judl.).

Juacgh

the applicants

o regpondents

zzh seniority
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respondents are placed below
the communicakbion Jdated 12.4.'93
wzrz . informed that their
their seniority had keen rejected.

-

accordinily - with no order as to

({0.P. SKRarma,

Member (Adm. ).



