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Radhey Shyam Gautam : Anpliscant
Versus
1. Union of Ird

ia &
Managar, Westsrn P3ilway,
Churchgate, Bombay.

%)

. Divizicnal Railvwayr Manager,
Western Rsailway, otz Division,

(XY

: Responisnt &
Mr. J.ln. aushil : Ccunzzl for the applicant
Mre Me Fafig : Sounszl for the respondznt s

CCRAM:.

I‘IC}EI 'EIAE I"IE' . ! ‘.? Q-JT‘I_
HIN'RLE &, l"A“_‘_"’.[‘ Al

( FEF JOT'RLE MP . 0.0 JSHARM, MEMSEER (ALHMINISTRAT IVE)

In this application nnder Szotbicon 12 of the ddminie

Ql

strakive Trituwal'zs Act,1285 Shri radhzay Shyam Sautam ha:

praved that the on2er dated 20.2.1993% (annesure A-1) trzeting

the periad of asbaence of the applicant 23 *ddies-non' and

derying promct Lo £ him may e declsred 1llegal and ke

guazhad with 211 conssjuzncial benafits.

2.  The spplicapt's oa was
appointed on the post of Cleansr st Cangaspur City on
11.5.1995 z2nd latar he was et ed 23 Thallsz=di. 3¢ill
later bz was granted promokion as Helper Mhallasi. while

were zllegzticons agzinst him that he was doing money landing

e




q j.n«:fl:he.r. The applicant waz osrdzred ©0 ke Lransferred

Inzinzzz. The spplicant was ond 2 £o e transferred £oom
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th
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Gangapar 21ty £ Suna in MW.F. 20 the post of Senior ihallzsi,

This transfer involyed his

(l'

verzion 2 well. He challanged

his transfzr and reversicn by £iling a suit k= fore the
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ot wsheld the rder of transfzr. Ths .-:':.1:?1 cardk was thereafier
allowed to resums duoty in Gtcoper 1939, He asled for the
cromct ion which wag dus o hime The applicarnt was informed
vi::l-:-, crder dated 79.3.1382 that ths gzrizd of unauthorised
akeenie, £rom 20021977 £2 1347 .19285 had
dicz-non (Ennsrare a-1), and due to this he had keen denisd
the promce icn. The applizant's

treatlng the pericsd of abssnce as Jdizs-nin hz was not
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his absenoe 23 Adsz-ndn entaile civril conssgquences

1

az it not only dendes pavy and further promshions tat 2lsas

nefits. zocording ko the applicaant thiz ordzsye
ie puanitive in naturs =nd 3 punishrsvt cannd e imgossd

is

s

ru

soeprt after Following thes procedurs of ddsciplinary

orozesdings in acoordance with the sules.

S The respondants in the ozply have talzmn 3 prsliminacy
okjectisn as £o the linitatlon keoause awrcording £o them
gven 2 £ per the represertation Jaked 22.10.,1922 £ilsd oy
the zpplizant (.’is.r:m’-.:cure 2=2), the pzrizd of limitastion

evipired in the month of April 19223, wherzas ths A

spondent s have further stateld that the applicant
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wzs not transferred fron Sangapur Jity as a result of any

Aicsoiplinary aotion initiated against him. The respondents

have a right o transfer an smployse from one place £0



\)dies—non.

Guna Wat 1n3t a3 of carrying out the oxldzr of tranafer

ard reporting st Guna, he remained absert -n his own atcovd.

On thz hazsis of zerious complaints rzozired a

4
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Aizciplinary procesdings wers alzc initciated against him and

(-l‘

a major panalty of reduction o the minimuam of the pay aczle

for a seriod of twd years with future zffest was imposed

1y
iy

upon him vide crder dated 10.1.1977. On his res arpt ion of
duty in 193D hiz pay was fimed keeping in view that the
pericd of akbeence from 26.2.1977 £o 12.7.1259 had been treated
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as dizs non due 2 his unavthorised abaence. He wa

]

any payment for the aforssaid
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pericd. For the zane reasons, he was alzo mot £onnd fit

for promst ion on acscount of hia abezence from Auky from

T 256241877 £G 13.7.198%, There iz no rule which provides that

an opportunity of 2ing heard has to e given efors the

absence from duty of an enmployes iz treakted as dizs=-non.

. Ve have hzard the lsarned counsel for the partiss and
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have gonz throagh the czosrds. The lezarnsd counce
applizapt has drswn our attention to an order passed by

rnakulam eoch of the Tribunal in 2,7 J7archese Va. inion

e

&

of Indizs and others, 1591 (L)SIJT(SAT)493 o suppork ths visw

ple of mtural juztice mazt be followed before
zbzence of an enployes 3s diss-non.
Ir this :zzse thers was Jdifference in Spinion tetwsen the
two members of thz Tribunal on £hiz iszue ani the matter
to the third Menbker, Vice Chairman of £he
Tritunal who held that the priﬁciples of nataral justicé

musk e followed wfore treating the akhsence from du

=
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"July 1989, The rerioi of absence

Be We havre gone through £he zforeszaid order

Pritanal anl we findl that the issue Jdecided in thics caze

[

&3 mentioned in para 16 therecf is Jdifferent and it is
whether the memoranda izsued to the applicant were in
nforrmdty with the provisiones 9Ff 2.0.3.(2C8) Pulez 1955

or not. The thiird mrember, Hon'mlz Vice Chairman had

set=azide and

7
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Airected £hat the aforezzil memorania

2 te remanded o one of the respondents to initiats
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the o3
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disciplinary proseedings against the applizant in aszordznce
with law, ecc. Since the ifsuz raised hrefire the third nenter,
ths Hon'ble Vice Chalrman was different, any obssrvations
regarding the trzatment of the geriod <f absencz hazwe to be
treasted a2z obiter dicta. The lzzrned counsel for the
arplics\jt has not keen able to shawr us zny specific rule to
zugge st ;c‘;_a.at the principlez<f natursl justice have to be

£511aw2d vhile trezating the perind of absenze s dles-non.
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In ths inztant <sase the sprlicant vas tran.-fg,x.rad Lo Guana

1]

in august 1977 and he £ailed to resume duty there £ill

not Jdispated. When a

-
0]

perzon dx3 not perform his duties, when he is not prevented

from doing o0 Ly thse vezondent s,

that any wiolation of principle of natural justice is involved
in taling this action vhen there is no dispute that the

applicant was alsent of hiz owun volition. We therzfore see
no merit in the applics t . I iz Aismizzed witbh wo order

as t2 the cost

{ 2P bl B._.T'Z\‘Z’.T) ( ¢.P ,m
MEMEER (J) I‘~IEI\1}33£~‘. (A)



