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IN THE CENTRAL ADMINIST~ATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR. 

* * * 

OA 153/94 

Asad Khan s/o Shri Asraf Khan, formerly.worked as Peon in the 

office of.Loco Workshop, :western Railway, Ajmer. 

. .• APPLICANT. 

VE~SUS 

1.- I 

Union :)f India t~rough General Manager, Western Railway, 
i Churchgate, Bombay. 
' 

2. Dy. Chief Mech~nical Engineer (Carriage and Wagon), 

Workshop, 'western Railway, Ajmer. 

3. Sr. -Personnel .'Officer~ (Workshop), Western Railway, 

Ajmer. 

CORAM: 

HON'BLE MR. GOPAL KRISHNA, VICE CHAIRMAN. 

HON'BLE MR. N.K.IVERMA, MEMBER (A) 

For the Applicant 

For the Respondents 

SHRI R.N. MATHUR 

SHRI S.S.- HASAN 

0 R D E R 

PER HON'BLEi; MR. N.K. VERMA, MEMBER (A) 

RESPONDENTS. 

In this OA, the applicant Asad Khan has sought to assail 
1 t: 

the 1mpugned orders o~ removal from service passed by the 
. i 

disciplinary authority. and confirmed by the appellate and the 
/. 

rev is ional authority as:: per- Annexures A-2, A-1 and A-3. The 
,: 

facts of the case are ! that the applicant was a Peon in the 
II 
I· 

office of the responden~ No.2 and was served with a charge-sheet-

under Ra-ilway Servants ii (Discipline & Appeal) Rules, 1968, on 

2.1.92, for remaining ad~ent from duty for the period commencing 
;l 

from 6.9.91 to 5.12.91.!! A domestic enquiry in the matter was 
I' .• 

initiated and the enqu~jry officer inquired into the charge of 

having stayed away fro~' office for 81 days between the period 
' II . 

6.9.91 to 5.12.91 withbut permission and and having obtained 

medical attendance frorn~rivate doctor d~ring the period of this 

absence. Thus, he wa~ charged with viola-tion of the rules 
I' 
I' 

regarding leave on rnediqal ground. 

2. The enquiry was:conducted by an ·office~ appointed by the 

disciplinary authority[ who found the charge of unauthorised 
·, 
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absence for the. peri;
1
od ·under reference 1 proved 1 • The 

h 

disciplinary authority :on the ba~is of this enquiry report 

ordered removal of the ;:applicant from. service w.e.f. 16.8.93. 
!, 

An appeal against this prder was also rejected by Annexure A-1 

on 25.11.93 followed by:: rejection c;>f the revision petition on 
I: 

4.1.94. 

3. 
fl 

In the averment-r made by applicant the enquiry report 

has been assailed on t~e ground that the report is based on 
II . ' 

surmises and conjQ.cture~, not taking into account the fact that 
I 

the applicant was serio~~ly ill during this period and thus the 

applicant could not h~ve reported on duty. He had sent 
li 

information regarding his illness through his son and 
1: ,, 

could not be said :that the applicaqt remain,ed 
I~ 

unauthorisedly. The applicant had earlier also remained 
II 

thus it 

absentJ 
~~.....,.._~r;l 
labs.:..er{t ·:rand 

had been given lenient ;! consideration on compassionate ground. 
I' However, in this case ~n extreme penalty of removal has been. 
,, ~ 

inflicted upon him. The !3-ppellate and the revisional authorities 
II 

have also rejected his ~etitions bedause of habitual absence of 
jJ 

, . II 
the applJ.carit, whereas there was no charge of habitual_ absence 

i 

in the charge-sheet. 

and disproportionate 

applicant. 

T~re 
I 

I' 
'Ito 

t 

I· 

I 

penalty of removal is extremely harsh 

the misconduct committed by the· 

i' 
4. During hearing the learned counsel for the appl,icant 

I· 
Shr i R.N. Mathur, cited!, a number. of judgements of the Hon 1 ble 

Supreme Court including ~ne at (199i) 3 SCC 213, Ex Naik Sardar 

Singh v. _Union o~ India land others, ·in which the court martial 
I 

awarded to one Ex Na~k Sardar Singh punishment to undergo 
;. 

rigorous i~prisonment f~r thrae months but the same was vacated 
I' ' by the Hon 1 ble Supreme c~urt on the ground that this penalty was 
I' 

awarded for mere carryipg of an excess bottle of liquor by the 
. ,, 

appellant in that case.;: In another <;:ase cited under 1985 (1) 

sec 121, Hussaini v. Hon 1 ble Chief Justice of High Court of 
~ . 

Judicature at Allahabad ~nd others, the applicant, who was a low 
'·• 

paid Safai Jamadar, was~awarded maximum punishment of dismissal 

from service denying h~m all retir~l benefits. The Hon 
1
b'Ie 

Supreme Court while no~; detracting from the view taken by the 

High Court was _of the;: opinion that there is sorrie scope for 
-. I' 

taking a· little lenient ~~-iew in the matter of punishment awarded_ 

to the appellant. A~cordingly, the Hon 1 ble Supreme Court 
I . 

allowed the appeal and cionverted th~ order of dismissal into one 
,, f 

of compulsory retirement. Mr. Mathur also cited a judgement o 
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the Hon 1 ble Supreme Court~ reported ih AIR 1994 SC 215, Union of 

India and others v. Girir~j Sharma, wherein the dismissal on the 

ground of over-staying the leave period was considered harsh and 

disproportionate and· the Hon 1 ble Supreme Court modified the 
I 

punishment with the direqtions to the respondents to punish the 

petitioner with a minor punishment. 

5. Mr. S. S. Hasan, : learned counsel for the respondents, 
I 

rebutted the arguments o~ the learned counsel for the applicant 
I 

on the ground that the applicant had· stayed away from his duties 

without any application ~o grant leave either on medical br on 

other grounds. While aceepting that: the applicant had informed 
- [1 

the office initially ab~:ut his not :·being able to attend the 

office, it was incumbent· upon him to have followed- .. it up with 

the written application .for grant of leave due or admissible 

either ·on medical grounds: or otherwise which he had failed to do 
I, 

for a few months i.e. 81 ldays and he' reported back to duty only 

when an intimation was sent to him that he has been staying away 

from the office unauthorisedly during the course of enquiry 
I 

also. The applicant never denied his failure to make any 
" 

application for grant of .. leave of any kind and therefore the 

enquiry officer found the charge of unauthorised- absence from 

duty 1 proved 1
, which was fully endorsed by the disciplinary 

,' 
H 

authority, who imposed the punishment of removal from service. 
;: 

As· per the prevale~t rq:les on the subject, the disciplinary 

authority has full discfetion to impose any of the_ penalties 
H ·. 

prescribed under the rules on the charged official. While the 
I· 

cases cited by the learn~d counsel for the applicant have shown 

that the harsh punishmeot given for very minor irregularties 

were modified by the ~on 1 ble Apex Court, in this case the 
I 

punishment awarded cannot be said to be disproportionate. In 
i, 

the case of Army offici~l, the court martial had punished him 
' 

with rigorous imprisonm~nt for three months which not only 

forfeited the service of ~the appellant in that case but also his 

services including his r~liral benefits. The crime for which he 
- I 

was punished by the cou~t martial _was for carrying a bottle of 

liquor unauthorisedly. ~.h6~~ case cited by the learned 

counsel for the applicant was a sase of over-staying leave 

granted to Shri Giriraj :Sharma, who was the respondent in that 

case, and the Hon 1 ble A:pex Court took a lenient view in that 

case by remitting the m~tter to the disciplinary authority for 

awarding minor penalty. ::The learned counsel for the respondents 
" also brought to our not!'ice that the applicant was a habitual 

\ 
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offender as is evident from Annexure A-1, which is the appellate 

order· He had earlier also been removed from service in 1981 

and had been given a re-appointment in 1982. The official had 

absented for 96 days in 1989 and again for 66 days in 1990, for 

which he was not given any punishment. 

6. We have given careful consideration to the averments and 

arguments made on behalf of the applicant by the learned 

counsel. It is an admitted fact that the applicant remained 

absent for 81 days at a stretch unauthorisedly without 

submitting any application to that effect or any evidence from 

any Railway Hospital or '.Government Hospital that he required 

. such a long period of medical treatment. The only certificate 

submitted by the applicant is. granted by the JLN Medical 

College/Hospital, bepartment of Ps~chiatry, which has given him 

a discharge ticket saying that he was admitted in the hospital 

on 8.6.92 and discharged on 16.6.92. This certificate does not 

~ corroborate the statement that he was sick either physically or 

mentally for the· entire period of his absence from duty. The 

reason for his not submitting any application for grant of leave 

to the controlling authority/head of the office was not 

explained by the learned counsel. The learned counsel for the 

applicant argued that the appellate authority and the revisional 

authority should not have taken into account the extraneous 

However, the 

to award 

consideration of his being a habitual offender. 

disciplinary authority had full discretion 

punishment prescribed under the rules to the applicant. 

the charge enquiry officer had found him guilty . of 

any 

The 

of 

unauthorised absence for 81 days at a stretch. It cannot be 

considered to be a very minor or technical lapse on the part of 

the government servant. If other government servants . start 

behaving like this and claim a lenient view on such misconduct, 

the administration will have no control over their staff. While 

the disciplinary authority had not indicated that he had taken 

the extraneous consideration about his being habitual offender 

of absenting from duties, ·it is only the appellate au thor i ty who 

has referred to the applicant being absent from duty for very 

long sp~lls in the past, as well,~ and for which he had been 

punished also. While ordering his removal from service the 

appellate authority and the revisional authority have ·taken 

those extraneous considerations into account while rejecting his 

appeal and revision petition. However, in view of the decision 

of the Hon'ble Supreme Cou~t in 1989 (2) SCC 177, Union of India 

.. 5. 
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V. Parma Nanda where the Court observed as under:-

"W' ~· mu s t u n e q u i v o c a I I y s t ate that the 
I 

j~~isdiction of the Tribunal to interfere 
i 

w i t ,h t he d i s c i p I i n a r y rna t t e r s o r pun i s hme n t 

can~ot be equated with in appellate jurisdic­

tion. The Tribunal cannot interfere with 

the 1' findings of the Inquiry Officer .or 
I . ' 

competent authority where they are not 

arbitrary or utterly perverse. It is approp­

r i a t e t o r ememb e r t h a t t he p owe r t o imp o s e 

penalty on a delinquent officer is confe.rred 

on ; the compete n t author i t y e i the r ·by an Act 

of iegislature or rules made under ~he pioviso 

to .Article 309 of Constitution of India. 

If 'there has been an enquiry consistent 

with the rules and in accordance with 
' 

p r i n c i p 1 e s 0 f n a t u r a 1 j u s t i c e wh a t pun i s hme n t 

s ·li!o ¥ 1 d me e t t he ends o f j u s t i c e i s a rna t t e r 

excfusively within the jurisdiction of the 

c omp e t en t au t h o r i t y • I f t he pen a 1 t y can 

lawfully be imposed and is imposed on the 

proY,ed misconduct, the Tribuna 1 has no power 

t o · s u b s t i t u t e i t s own d i s c r e t i on f o r ,t h a t 
IJ 

of ihe authority." 

Staying away· from duties by the applicant without 
!, 

sending any leave application or medical 
I 

certificate 

t o s up p or t h i s una u t h o r i s e d a b s en c e f o r s u c h a 1 on g 

d u r a t i on h a s been he 1 d t o' be t he g round f o r h i s r emo v a 1 

from service ;by the-Disciplinary Authority as per the 

i 
provisions ccintained in the Cetitral Ci~il Services 

(Classificati~n, Control And Appea 1) Rules, 1965. 

The pun i shmen;t of removal from service on the ground 

I 

of unauthorised absence for such a long period of' 
'\ 

81 days cannpt be interfered with unless rmi~~ - --~ --...,..:: 

arbitrariness·or the fact of enquiry being inconsistent 
I 

;· .~ ed. 
with the rul~s. are @abliis!J,/.We do not find any such 

averments or pleadings in this O.A. 
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7. In the circumstances, 

I 
\ 
I 

there is no merit 

in this O.A. and the same is dismis.sed. There sha 11 

be no order as to costs. 

J\J ' Lc . t ~-- i 

( N.K. VERMA. ) 
ADMINISTRATIVE MEMBER 

C,·~\;)·b<>~; 
( GOPAL c KRISHNA 
VICE CHA I RMA.N 


