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I THE CENTEAL ADMIUISTRATIVE TRIZUNAL, JAIPIR REICH, ﬁl—pf :

O.A. N>, 11 /91 Dt. of srder: /g,<57>L353'1
Mohd, Hussain : Applicant
Vs.
Union of Inlis & Orz. : Pezoondents
Mr.J. W Faushil : Counsei for applicant
Mr, Manich chardari : Counsel for respondarts

CORAM 3
Hon'ble Mr,0,.P.3h2rm2, Menher (Adm.)
Hon'ble Mr.,featan Dvalésh, Member (Jadl.)

FEF. HON' BLE MF..O.£,2HARMA, MEMBEER (ADM,).

In this applicdtion under S:z2,1% of the Adminictrative
Tribunels Act, 1525, Zhri lMohd, Hussain , has pray:z4d that
order; annz. A1 dated 4,10,1293 paszed by respondent Mo, 4,

\

Chief Mech@niczl Enginser (Carriage Workshop) Ajmer Division,

Ajmer, by which the arplicént was dzcléred @s f2iled in the

trzde gt for the pozt of Welder Srade-I m2y hbe cuished and
hét order détsd 22,703,3.93 (Annc,A2) issued by the General
Minager, Vlestern R&ilwar, CThurch Gate, Bompiy, in so far as it
provides for conduct of tride test for promotion under the
re-structuring scheme my he dzclared illec@l and unconstitu-

tion2l @and miy he struack down, He hés further prayzad that the

"1

efpondente may be Jdirzcted tc corngider the candidature of the
applicant for extending to him the hensfit of re-stracturing
scheme @ per the modified s=lzotisn proczdurs leid down by ths
Feilway Board, Anrnc, A3 with =1l confecuent i3l henzfits at par

with his next junior.

2. The case of thz applicant is that he was aprpeinted as
Ihalsasi in the RFailwayz on 21.4,'65, he pisced the requicite
trade test for th: posts of 3killed Welders Srade~IIT @and
Gréde-~-II @and got his Aue promotions, Hs a@lso puassed trade
test for the post of High Skilled Welder Grade-I =czle 1320-2040
on £.3.1920 @nd wis promoted £ the =233 post on 2.4.'90, How-

ever, the result of the £aid £ride test was cdncelled on 27.2,.90

ard the agplicont was revertsd vide order d3ted 3.2.90 to the
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schem: for cert3in CGroup-2 &nd Sroap-D

thie sgchene the holding of any tzet for granting

2ally dizpenged with, The appli-

entitled to the benefit of apgradation under the re-

from the post ~f Wellder Grade-II to that of

I s A20=2040,

sofle fe, Hewewver, the applicent was

trade tsast for the poct of Walder grade-~I for =mten-

henzfit of re-structuaring in apite of the Zpzcific

Fajlway Eoard that thore wag no regquivemsnt »f such

The apinlicant had ng option bat to conply with the

appsring in the trade

of V‘Ye l\j,::;r ‘:;r‘:}"j"z' = I .

JdeclZred

1.10,93 (Anpc A

1,140,922 vzry holding £ the trade

i for extension of the henefit under the re-stru-
&ryy such test, Thirs h2z Laesen no regponsse

.

resentatisn 3nd his nert junior Shri Habib

High 2)2411ed Oréede-IT hos already Lesen promoted to the past of
High Skilled Srode-~I under re-ftructuring sSchems w,2.f, 1,1,'93
on the grourd that the s3id Shri HRhib had pRzeed thz trade
test. The pplinént was informed that thers 2re instracticns
from respondent W:,2, Jzner2l Manlger, Wesftern P2ilway, that

under the re-structuring schams,

is

required to be held for promot ions,upgradetions

Irder the instructions igsued

dated 22/23.10.93 (Annx . A2)

zr the re-structuring scheme

Ased on 2 trade test, Although the

Genardl MEréger i3 emioWer:=d to £03me rules, there i 3 rzqguire-
ment undzr Ruls 122 of the Indian ©wzilway EBEst2blishmznt Cade

rales wade

the
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Ckhe restructuaring Schems

preseribing trads test for the skilled @tzgorics i3 incons istent
with th: rules £framsd by ths P2ilway Byard for npgradition undsr
3 124d down in Anvi A2, In other Pail-

ways @lso similar rules were framed by the Senzral Marager, huab

seleation procsdure for providing uvpgr2dskicn urdzr the restruct-
aring schems was not 2p0lic3bls to 0ofts Ffor which promctions 2rs

grintad on ths b3sis of quzlifyirg in the £123de tast. Therefors,

w

he 2pplisink's interpret2cion of the conkentd of Amvi,A3 12 erro-
neous. The 2pplicint was within the cone of conzideration for

promotion € digh killad Gr2de-~I 2nd Zcoardingly he was 2s)ad o

o

dpnedy in the tr@de €25, in which he Aid 2gpe3r without 2ny
protest, When he ~2ould not gualify the ftrade tast he filed the
Zppliciiion which i3 rot r2int2indkle on the principle

of éstﬂ;g&ft Orce @ csndidate 2ppe®rs in & test he canpnct thers-
After bz 21lowed to mile Zny grisvanoe 2Louk guch test, If the

applizsant wag agyrisved by hiz heing c2lled for the trades test

he Should have m@de & vepredent2tion Ot 1ledst before avcedrin-g

12 dirssoticn iFsasd .Lv ths P2ilway Doaard, Alsa,
22 incorpordted in Arrer A by the Gzrer:l Marlger
was takern in confult3ticn with both the recsgnizezd Unions., The
Azoision taken by other Zoral Railwave to disu%nSevwith the +rade
test for @ny shilled oftagory of popte i not Lirding on the
respondernt Western R2ilway, Firally, the refpondents have st2tzd
that 2fter the hclding of the trade test, list of eligible canpdi-
A2tes h3z 2lready been puklizhsd 2nd promotions tg such 22nplidates

have 21lrs2dy been granted, How, 2t this skEns jurcturs if 2Any

l‘v)

order reyarding the justifiability of holding the trade 't is
pazsed, the rights of 21l thoge emplarzess who have 2lreddy heen
promated are going to be adverzely 3ffeckzd, Still, however,
nore of such smplcoyess hive been impleaadsd 28 parties to the
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amplication. Thersfore, the grievance of the 2ppliz@nt cinnot be

redrzsszd by the Triban2l now,

gon: through the records., Both the coansel 2rgued on their
irterpretatior. of Aprer 23 A2ted 27.1.1%
Scheme formulxied by the Pailway Boéprd apd the irstructions Anne A2

Aated 22,/02,3.93 issusd by the Tensr2l Man2ger, W.R1ly, on the

subject apd wh~5h~1 the 12tter are incorcistent with ths former.

Hwever, o fay as the present apolication i concerred, we are of
the vimw that it c2n b2 Jecided on the limited question whethzr it
Was necefszry for the applizant to ingpledd those Lersons who h23
appeared in 2nd »2E3ed the trads test and had hesn grinted promo-
tion on the bdsis o~f such p2sszing, 33 reepondents, before this
applicﬁtion 2En b t2ken ap for a8djudicition. The le “red counsel
for the applicént &£hdted thst whét the Zpplicint had 2:zsa ilwﬁ wWas
the ooliecy franed by the Gensrsl M%n@ger,vviie anme JADY, which was
inconsictent with the policy 12id 3own 22rlisr by the Failway Bo2rd
vide Anpn: A3, He 2dded that the applicint wae not seeking any
relief againct @n individual hat only 2¢3inst the government of
r z

Inliz, or the Wastern Failwiy, Therefors, in theSe circumst2neces
it W3e ot nescessiry to impledd thoss who had 2l re2dr
on the baziz of pEccsing the trade tect ﬁnlvwm: Aleo kecams Szndor
to the 2pplicdnt, In support o»f his view he cited the julgnent

of the Tribunzl irn T,N.Chakravarty & anr, Vs, Union of India & Ors,
ELJT 1994(3) CAT 341 in vhich & reference h3c heen n@de to 2 judg-
ment of the Hon'ble Suprems Coart holling the view that in such
cironmstinces inple@ding of persons likely to he 2ffected by the
Aecision of the Court or Trikanal is rot necessary,., He alss drew

our a8ttantion to provisiosns of pera 223 of the Inlian Railway

I3
L£5}
o
ﬁ,l
|_|
]_:.

chment Mingdl Val,I 29 Edition, @gs 65, which lavys Jown
hoWw erronecis promotions 3are to be Aelt with., He stated that the
Tribunzl ca&n direct the responlents t2 follow the procsdure 12
Aown in parz 22¢ ag 3forascid, for Jdedling with the promotioné
which heve been srrorecusly grinted by holding ths trade kest,
vhen no Such tadt wis ysguired, In 2ny cdse, aceording to him,

ee5.
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if an erroneous policy hzg bzen followed by the authorities , the

to
apmlicEnt cannot he madei%ear the zonfemencas therecof,

6. The learmed courgel for the refpondents stated thadt 2ll the
persons Wwho h2d 2ppefred in thes trade test on ths Easis of £he
rules framed by the Gznsr3l MSnager and had heen promoted after
peszing the tr3de test will h2ve their seniority 2nd other rights
affected if the Triburd@l now holds that &y ne trade test for high

gkilled o%tegory was resmguired bzfore Jranting promotinn to this

pogt, Therefors, according to him, imple2ding such p2rsons as res-

pondenté was necezsdiry hefore the applicdtion omuld he t2}zn ap

for @ljudic2tion by the Tribural,

7. We have given our czrzful consider@tion g the m2tter. Wa

are of the view ﬁhat it wes nscess3iry in the circumftancze of the

Jresenﬁ caze £ar the @pplicant £to hive impledded all thosfe pereons

who had 2pgpesred in the Lride 2t Alongwith the applicant And

had pd8z2ed it, They had :een‘glenfcd promotion on the bisis of

raczing fuch trade test, - Althoagh, the applicant's counzsl claimed

th2t relief waz being fouaght 233inst the Tnhisn of Indi2 and the
‘ﬁ“eneral_Man&ger, faéct remaine that if the arplicant's nleés aAre

iécepted anpd it is held that no trade test is necessary for promo-
tion to the post of High Tkilled 3rxde-I, the applicsnt would
recome entitled to prowotion, thecreb ffgctlnq the rights of
2
been

employszs, Who have nowéappainted to the post of High

-2l
2killed Graldz-I &rd are, therefore, Scenior tn the Aprclizent, The
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relief claimed, therefore, /not merely @g3inst the government
recpondznts bhut 2lso &giinst the private irnlividwals, Even if
-we direct that the proceldurs 2as 1laid down in p2r2 222 of the
" Indian Railway Establizhment Monual Vol,I, cited Wy the applicant
may e £ollowed, it would virtuzlly mei3n &@ffecting the rights
of thoasez who have alreadvy keen promoted. The procedure preccrihed
in para 222 ibhid ie for the Adepdrtment to he £35lloved, in c@ses
considerzd &pproprizte by tham, If the Tribunzl hrﬂ~dire¢tg
the regponlents to fallow the procedure 1213 down in the =314
pars, it would be granting relizf to the 2pplicant without the
. eeb
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likaly to be &ffectad being implea-
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iniividuzls whase-rights ar
d=3 as parties and theréfore without their bzing given &8n ompor-
tunity of being hz2rd. We 4o not know what they may have te say
in the rRatter unless they 3re helprd, The apolicaint himself cited

the ofce of Shri Makib |, who hés been promoted @c High Skilled

r-'

&

Grade-I thouwsh he is junior to the applice Certiinly row if
2ny relief iz grapted to the 2pulicant the rights of Shri Hahib

wzi1ld be @ffected without the Tribunal having hzard him.

Or

;:l
n

2. In Ishwir Singh Kjay Kamgr & Ors, Ve. Fuldsep Singh R
(1992) 23 ADZ 141 Azcided by the Hon'ble Supreme Court, selection
and 2poointment of 15 c&ndidates to the pos tu of Inspectors of
Industries,Menagers Industrizl Estate for In@ll Scéle Cottangs

and Village Industries, Haryand, was ch2llenged by two unfuccsss-
ful cenlijeters bafore the High Court by filing 3 writ petition,
The High Court 21lowed the Writ Petitisn sn the ground that the

were

interviswe hzld for the posts/nrither fair nor KPLYSEYiKEE proper

’

th

!T)

reby vitiating the selectiorn,  The Hon'blz Supreme Court held

that the High Court wée not justified in hearing the Writ Peti-

tion in the &rtsence of the gelected czndidates cfpecizlly when
been

they hzd alreely Aprointed. The Hon'hle Supreme Zourt noted

[

thét nons =¥eapt one of kh:e Szlect=d and appointed conlil2tes

h&d been impleadzd. The judgmert of the High Couart was set

-T‘
0
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= apd the matter was Sent o the High Court for frech
Aecision @after notice £ the parties, In the above cese decided
hy the Hon'ble Suprewns Court even wherz the Selzction was cha-

llenged 22 being unfé&ir, the Hon'ble Supreme Conurt held that '

he3ring of the perzcons alreddy arrointed sn the basizs of the
gelaection which was ch2llenged 35 unfair wis neozssary,. In the

instant czze, the selacted candidates hlve anpedrad in the trade

{(cven 1f it iz azsumed to be €rroneous )
teft on the higiz of the peolicy formulated by the SEneral Men3 yeds

and in no circumstiances cﬂglbe £aid therefore that thay are not
necessary radrti=s to the application.

o, We, thereforez, Adismiss this applicstion on the ground that
thoce who hive heen apocinted &t the post of High Skilled Gr,I

..7
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of péssing of the tr= A2 test have not been impleadsd
22 respondents in this appliciation, Mo orler as to costs

b nAL
"’7@/}) },{/p 7(1}1, | (C.P 31.\1_141&‘

(Fatan Bralash)
Memboer (T) ,



