IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,. JAIPUR BENCH, JAIPUR.

0.A.No.93/94 . Date of order: QY -§ - 195¢
Tara Chand Sharma : Applicant :
Vs.

Union of India & Ors.* : Respondents

0.A.No.121/94

R.C.Bairwa : Applicant

Vs. .

Union of India & Ors.* . : Respondents !

OB Ne. 122/9Yy . '

SLLﬁff:KQ?mﬂé'Caabjj : Applicant ;
? ' V. ;
| Union of india & Org.* : Respondents :
; O.k.110.172/%4
1 Srt cheha Saxena : Applicant :
| - . Vs, ;
% Union of Indiz & Ors.* : Respondents
%‘ Br.p.¥.Calla ) : Counsel for applicants
E Mr.U.D.Sharma - ¢ Counsel for respondents Nos.l & 2

Mr.V.R.Mathur . ¢ Counsel for respondent No.6

Br.3.0.Vyas : Counsel for respondents Nos.3 to 5

7 to 17 and 19 to 35
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These four appiications involve common points of facts and %
law and are therefore, disposed of by a Common order.
2. The'prayér'of the applicants 1is that the action of the res-
pondents towaraélmaking regular appointments of respondents Nos.3

to 35 may be declared illazgal and the final seniority list issued

B e Ts RSP

vide order dated 12.4.1%993 (Annx.Al) in so far as it relates

to the . above mentioned 33 respondents may be declared
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1) The Union of. India through the Registrar General, (2) The ,
' Director, Census Operations, Rajasthan, (3) Shri Kunj Behari :
Sharma, (4) Shri Gokul Chand Verma. (5) Shri Mahaveer Kumar Jain, |
(6) Shri Rajesh Kumar Mittal, (7) Shri Arun Kumar Jain, (8) Shri |

SN

Bhawani Prasad Sharma, (9) Shri Satish Kumar Chaturvedi, (10)
Shri Krishna Mohan Khandelwal, (11) Shri Mukesh Kumar Bhargava,
(12) Shri Jawana Ram Jat, (13) Shri Shyam Sunder Sharma, (14)Kum.
Kusum Lata Yadav, (15) Shri Bhawar Lal Kuldeep, "(16) Shri Hazari
Lal Gupta, (17) Shri Mahendra Kumer Jain, (18) Shri Rajendra
Kumar Nagar, (19) Shri Hukum Chand Dabodia, (20) Smt.Kamlesh
Sharma, (21) Shri Mohan Lal Raiger, (22) Shri Laxmi Narain Meena,
(23) Shri Ved Prakash Singhal, (24) Shri Mani Kant Sharma, (25)
Shri Suraj Mal Tak, (26)Shri Bhura Ram Tarang, (27)Shri Bachittar
Singh Purba, (28) Shri Xsilash Chand Gupta, (29) Shri Vijay Mohan
Mathur, (30) Shri Nemi ~hand Kumawat, (31) Shri Narendra Kumar
Gupta, (32) Shri Suresh &harma, (33) Shri Vinod Kumar Gupta, (34)
Shri Krishana Kumar Sharma and (35) Shri Madhav Lal Trivedi.
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illegal, and these respondents may be placed below the applicants
in the seniority list. They have further prayed that
communicatlon dated 12.4.'93 (Annx.AZ) by which the applicants
were 1nformed that their representation in this regard had been
rejected,~may be quashed.

3. - All the ﬁour applicants are now working as Computors in the
Office of Diiector of Census' Operations Rajasthan, ‘Jaipur.
Respondents Nos 3 to 35 are also working as Computors in the
Jalpur,Offlce.“The dispute basically relates to! seniority of the
applicants v1s "a vis that of the respondents; Facts relating to
S/Shr1 Tara Chand Sharma, Sunil Kumar Garg and Smt.Asha Saxena,
applicants in O A.Nos. 93/94, 122/94 and 172/94, may be narrated
first.

4. © 1In respgnse' to  an advertisement issued by the officigl
respondents for recruitment to the post of Assistant Compilors
scale Rs. 266—460, these 3 applicants applied and were selected.
However, vide order dated 14.8.1980, they were offered the post
of Lower D1v1saon Clerk (LDC) instead of that of Asstt.Compilors.
They accepted the post of LDC carrying the same scale of pay
namely Rs.260—§00. Subsequently, they were asked to opt whether

they were willing to work as Asstt.Compilors. They opted for

being appointed as‘Asstt.Compilors and were accordingly offereh

app01ntments as such v1de order dated 11.10.'82 (Annx.A4). rder
dated 11.10. '82, Annx.A4 by which they were offered the post of
Asstt. Compllon;scale Rs.260-400 shows that they had earlier been
app01nted as LDCs on ad hoc basis). They.were granted quasi-
permanent status in 1987. Vide order dated 26.5.'89 (Annx.A5)

they were madefpermanent on the post of Asstt.Compilor, w.e.f.

23.5.89, on thahbasiS'of recommendations of DPC.

V5.' The earljer rulesp regarding recruitment. to the post of

Computervwere éf 1974 and these were amended by rules of 1979,

known as - 'the’ Office of the Director of Census Operations,




Rajasthan (Group C & D) Recruitment (Amendment) Rules 1979 (for:

short the 'rules of 1979). The rules of 1979 were notified on

9.4.'79 (Annx.A6). As per these rulés, the post of<Computor scale

Rs.330-560/1200-2040 was to be filledup to the extent of 75% of

vacancies by promotion and 25% by transfer from other offices/v

departmepts,'iffpo promotions are made. There was no provision in
these Rules of..l979 ‘fOr direct recruitment to the post of
Computor. As per these Rules of 1979, Assistant Compilors with 3
years pegula: service were eligible for promotion to the post'of
Comoutor. Toe'ﬁoles of 1979 were amended by the Rules of 1984
vide notifioation' dated 7.12.'84 (Annx.A7). These Rules of 1984
provided that‘téé post of Computor is to be filledup by‘promotion
from amongst 'Aésﬁt.Compilors with 8 vyears regular service or
transfer'onvde;;tation and failing both by'difect recruitment.
The qualificatigns for oirect recruitment were that they should

have Degree in Economics or -Statistics or Mathematics from any

recognised University. -

6. Further according to the applicants, as already stated

above, the applﬁoants wero initiallyfappointed in scale Rs.260-
.400 on 14.8.1936 after due process of selection as LDCs and were
later apoointeé“ as Asstt.Compilors. They were eligiblé for
promotion aé‘Copputors in accordance with the 1984 Rules. Under
these Ru}es,'éh%y were. promoted to the post of.Computor on the
basis of  a dugy constituted DPC, vide order dated lO.iO.'QO
(Annx.A8). Theyﬁwere placed on probation for a period of 2 years.
Vide order datéd 12.4.'93 (Annx.Al0), it was certified by the
competent authogity that these 3 applicants had completed their
probation satisfactorily.

7. The above is the position regarding applicants S/Shri Tara

~Chand Shafma, §unil‘Kumar Garg and Smt .Asha Saxena. As regards

o \
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Shri R.C.Bairwa, who has filed 0.A.No.121/94, the initial factual

.position is slightly different. On initial recruitment in

‘\ .
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8. Meanwhile during the period for 25.9.'80 to 17.9.'81,

direct recruitment. The position of direct recruits has beeﬁ'

reéponse to the advertisement issued in this regard, Shri: Bairwa

was appointed ‘to- the post of Asstt.Compilor 'vide order dated
24.4;'801(Annx.A3) and he joined the said post on 1.5.'80. By
order datéd 27.2.'84, he Qas given quasi-permanent status on the |
post of Asstt.éompilor; Some time in 1989, on the basis of the
recommendatioﬁs ofva_DPC, Shri Bairwa, was confirmed on the post
of .Asstt.Compiior . vide order dated 26.5.'89 w.e.f. 23.5.'89
(Annx.A5). He @as promoted on the post of Computor on ad hoc %
basis by order ?ated 31.12.'82 (Annx.A8). He was further promoted l

on the post oﬁﬂ Computor on regular basis on the strength of

recommendationsiof DPC, vide order dated 20.8.'90 (Annx.Al0), as |

a result of w@ich, the applicant who had been promoted on the

post of Computor on ad hoc basis vide order dated 31.12.7'82

-~

~—

became a reguléf Computor by this later order. He was to be 2}2}

probation for-'a period of 2 ‘years. By order dated 12.4.'93 :

(Annx.All) a certificate was issued that he had completed the \

probation period satisfactorily. Other facts with regard to this

applicant are ﬁhe same as those with regard to the other three‘

applicants mentioned above.

respondents Noé?B to 35 were appointed to the post of Computor by

discusSed in d%tail by the applicants and their averments aféﬁ

summarised belo@. At this stage, however, suffice it to say thatﬁ

a ptovisional;égniority list of Computors working in the Jaipuri
Office was issugd vide order'dated 3.12.91 inviting objections to
the placement t;herein (Annx.All). In this list the names of |
respohdents Nog;B to 35 were placed above those of the applic—}

ants. The appliéants submitted detailed representations objecting

to grant of seéiority to respondents Nos.3 to 35 over them, on{
the ground4amonést‘others that the Registrar General, vide letter ,

dated 19.2.80 h?d imposed a ban on direct recruitment and despite




this ban, -direct recruitments were made and that in the 1979
Rules, there was no provision for direct recruitment to the.post
of Computors. it‘was, therefore, pleaded thar the appointment of
the direct reeruits'was not underﬂthe Rules and they‘were not
entitled to segiority~over the applicants who had been promoted

on a regular Hésis on the strength of recommendations of a DPC.

_Instead,ef'givihg‘due consideration to the representations of . the

applicants, thg respondents issued another provisional seniority

list (Annx. Al3) dated 22.9.92 which did not alter the p051t10n of

the appllcants-v1s a vis the respondents Nos.3 to 35. Ultimately

a final senlorlty list vide office order dated 12.4.'93 was

.issued (Annx Al) by which the position shown in the seniority

list~dated'22§9.92 (Annx.Al13) was made final and the applicents

were informed vide communication of the same date (Annx.A2) that

T

their representations in the matfer of assignment of higher
senlorlty had peen rejected. |

9. The facts with regard to respondents Nos.3 to 35, as stated
by the appllcants are as under. They .were appointed on direct
recruitment bétween 25.9.80 to 17.9.81 on the post of Computor.
At that tlme,‘Rules of 1979 were in force which did not provide
for any direcéfrecruitment. The appointment of these respondents
to.the post of Computor was temporary and on ad hoc basis and it
was clarified‘in the.orders of appointment that the appointment
to them_:wou¥§_ not bestow on them any claim for regular
appointment aqg the service rendered by them on ad hoc basis in
the 'grade ‘of; Computor would not count for the purpose of
seniority andépromotion to the next higher grade. Since these
respondents were appointed by separate orders, the applicants

have not beensable to place on record of the appointment orders

but a 'sample' order dated 18.2.81 (Annx.Al8A) has been placed on

record regardlng appointment of some of the respondents such as

_%respondents Nos 10, 12, 13 and 14. These respondents could not

A
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therefore be in a better position than the applicants. How¢

vide Annx.Al9 dated 12.11.91, they managed to obtain a recémméﬁdﬁ';““

e

ation letter from the Dy.Director, addressed to the Registrét L

General in theig favour regarding grant of seniority to them. in»

n |
. 3

this letter, the Dy.Director had sought instructions from the

Registrar . Genergl, whether final seniority list may be issued:

i

according to Annxs Al ‘and A2 enclosed with the said lettér. '

Subsequehtly, order Annx.Al7 dated 14.3.9]1 was passed by thé33

Jaipur D1rectorate by whlch with effect from the date of issue- of

these orders resgondents Nos.3 to 35 were declared to be regular -

on the post -oﬁ- Computor. Thereafter, the Registrar General,
addressed a ietéét dated 9/10.3.'92 to the Directorate at Jaipur
on the subject of regularisation against the post of Computor. In
this letter whlch refers to two of the 35 respondents, it wS%
stated that they may be treated as eligible for appointment
against ‘the post of Computor and may be regularised after

screening thelrgpast records and in case they are found fit for

regularisation; they may be allowed the benefit of their past ad.

hoc service fo;éthevpurpose of seniority and promotion as was
done in the case of other ad hoc Computors directly recruited at
the time of 1981 Census. The other respondents were also

recruited at the time of 1981 Census and thus “they were given the

benefit of pastféd hoc service for the purpose of seniority anﬁ\\

ptomotion once they were regularised after screening their past
records. Thué,;én terms of the seniority list issued earlier,
theselrespondentg became senior to the applicants because thef
were deemed to be in regular service as Computors from the
initial date of their ad hoc appointments between 25.9.1980 and

17.9.1981.

10. The case:of the applicants is that grant of seniority to

--=—-, respondents hlgher than the applicants is contrary to the scheme "
\

.1of the recru1tment rules and is against the settled law regarding

l

\
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grant of seniprity. They are aggrieved by orders/letters dated -

11/12.3.1991 (Ahnx.A5),_~17.6.91 (Annx.A6), 14.3.91 (Annx.A7),
8.4.'92(Annx.A18) apart from the final seniority list Annx.Al
dated 12.4.93 ;hd:letters dated 12.4.'93 (Annx.A2) rejecting the
represengatiOQB with regard to.their seniority. Since the private
respondenﬁs' Qppointments were temporary and on ad hoc basis and
in contravent{bn of the kules, they have no right to the post of
Computor. Alté?ugh, they were regularised from a prospective date
namely l4.3.§i (Annx.A7), yet seniority and eligibility for
promotion‘wefg granted to them from the date of their initial
appointment._?&hey had not undergone the regular process of
selectioﬁlthréugh Staff Selection Commission, etc. and they were
also not plaged on probation. Although, :it was stated as per
Annx.Al5 date§‘12/13.3.91 that they were screened before being
made regular ‘on the post of Computor, yet there is no Rule
regarding regéiarisation on the basis of any such screening. The
final seniorigf list was issued after ‘ignoring the objections of
the.applicant%;-ln the circumstances, the respondents were not
entitled to hiéher‘seniority over the applicaﬁts.
2
ll.‘. The official respondents (the Union of India through the

'

Registrar Gen%fal and the Director Census Operations, Japur) have
stated in'thgér repiy that the appointment of applicants S/Shri
Tafa Chand Shﬁ%ma, Sunil Kumar Garg and Smt.Asha Saxena, who were
initiallyjappqinted,as LDCs was on ad hoc basis with no claim for
indefinite coﬁ}iﬁuation and no right to regular appointment énd
wifh a furtheg stipulation that the services rendered by them on
ad hoc basis%ps LDCs would not count for seniority, promotion,
etc. Subsequéhtly, when the post of Asstt.Compilofs became
available the;‘were appéintéd on that post on the basis of option
exercised by them on a temporary basis with the stipulation that

their service as LDCs: on ad hoc basis would not count for

, o
Uexperience‘ in the cadre of Asstt.Compilor and it was further
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stated that their seniority in the cadre of Asstt.Compilor would

be fixed below ghose persons who were already working on the said
post. They weré apéointed on the post of A;stt.Compilor on
substantive basisvon-the recommenaations of the DPC only w.e.f.
23.5.1989 vide ?rder dated 26.5.'89. As regards eligibility for
appointment on;?he post of Computor by promotion, as per the
Rules of 1974 rgad with Rules of 1979, an Asstt.Compilér with 3
years regular gervice was eligible for being considered for
promotion to gh? post of Computor. By the recruitment Rules of |
1984, this periéd of 3 years was substituted by the period of 8
years in that‘g%adé. Since these 3 applicants were appointed on -
the post of Assgt. Compilor vide order dated 11.10.82, they were
not eligible fé? promotion to the post of Computor under the |
provisions of aéy‘of the aforesaid Recruitment Rules. A&4\
v DA >
12. Further, éécording to them, 37 posts of Computors createé i ! !
for the 1981 Cénsus Operations in the State of Rajasthan were . j
required to be éilled~in by the 1979 Rules, i.e. 75% by promotion
from the bost'J? Asstt.Compilors and 25% by trénsfer from other |
Census Director@kes. After exhausting the aforgsaid channels of 1
recrﬁitmept fro@ eligible Asstt.Compilors, the Registrar General
permitted resp%hdent No.2, the Director Census Operations,
Rajasthan, to fill up vacant posts _of >Qomputors by direct&ﬂ
‘recruitment ’on? pufely temporary and ad hoc basis through‘ T
Employment Exchgnge,« because there was no response from othé:\} |
Directorates fé; sending their personnel on deputation and | ’
because there'w%é an urgent need to fill up these vacancies. The l
Rules of 1974 read with those of 1979 conferred a power of |
relaxation of any pro&isions of these rules and therefore direct i
recruitment waslﬁade in exercise of the said power of relaxation.
" Therefore, the_fgppointments to the post of Computors made by
direct recrﬁitmgnt -would be deemed to be appointments made in
~, accordance with;the recruitment Rules of 1974 read with those of

21979. The respondents Nos.3 to 35 had been appointed on the basis
i
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of the guidelines issued by the Registrar General, regarding
fillingup of shért time vacancies in connection with 1981 Census
eperations unde? which the direct recruitment was kept to the
barest minimum.%?he guidelines did'no£ provide that if the direct
recruits Vere tqlbe regularised they will have to face the Staff

Selection Commiésion if continued beyond 1982-83. However, the

Staff Selection Commission while granting exemption as a special .

case for makingf%irect recruitments had desired that if the posts
were continued . peyond 1982- 83, such ad hoc eppointments would
have to be got regularlsed by the Commission (Annx.R3). Thus door
was kept open gpr getting the services of the dlrect recruits
regularised in ;ase these.posts were continued beyond 1982-83.
Since these posts had continued beyond 1982-83, the queetion of
regularising theiservices of such ad hoc appointees to the posts
of Computors, amongst others, had been under the consideration of
the Govt. and the Reglstrar General had called for information
from ail Dlrectérs of Census Operations in India regarding such
ad hoc steff w}th a &iew to taking.up the- gquestion of their
regularisation é%Annx;R4 dated 8.3.83). The birector Census

Operations, Rajasthan, vide his letter dated 20.4.83, had

(%3

furnished the reeuisite information regarding such ad hoc staff

to the RegistnagnGeneral and the names of the respondents were

&
B

included therei@. Such coneideration however, which was in
consultation wigb the Deptt. of Personnel &. Training Govt. of
India, took time and it culminated in the issue of letter dated
11.3.91 by &hich guidelines were . conveyed: regarding
regularisation of ad hoc appointees, the respondents Nos.3 to 35
were screened by the Screenlng Committee constituted in view of
the instructions contalned in the letter dated 11.3.91 and
thereafter, theyﬁwere regularised.

13. Further aecording‘ to the respondent%, the services of

\private respondebts Nes.3 to 3% have not been regularised. with

1
w«
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retrospective %ffect i.e. from the date of their initial
appointments but from the dates of the issue of orders'namely
14.3.1991 and "g;jo.'3.1'992. However, lkby vitue of the provisions
contained in le?ter dated 11.3.91, these respondents were given
benefit of the%r pést ad hoc service for the purposes of
seniority and éligibility to promotion to higher scale. The
policy laid dowé in the letter dated 11.3.91 is just, equitable, |
legal, and consﬁitutional. The fact that the private respondents
d who were ad hociémployees had rendered about 10 years service had
to be considergé from a human angle. It was not necessary to
place the privgze respbndents on probation as they had already
completed 9 toi}O years of service as Computors. Confirmation
cannot be the b%sis of determination of sen}ority and the length

of continuous gervice in the grade is a wvalid criterion f6t>»

'l

determining. seﬁiority. The applicants had been promoted as

Computor from lh.lO.l99Q,on temporary basis and had put in only

e about 4 years sérvice and therefore, cannot be considered to be

| senior Eo the é@spondents. The allegation that the respondents

i-ijb had managed their regularisation on the basis of a favourable

recommendationsgfrom an officer at Jaipur has béen denied. The

iJ vcontents of Anné.Al9 dated 12.11.91, which is & letter from the

| then Deputy Di%ector Census Operations, Jaipur, only sought’v
clarifications de.directions from the Registrar General and the

AN

applicants were not entitled to get possession of that letter in -

By

their official gapacity. The validity of the order dated 12.3.91 |
’ (Annx.Al5) to regularise the services of the employees appointed
- on ad hoc basisffrom a prospective date and to count their past
service for senipority and promotion has been upheld by this Bench
of the Tribuﬁalﬁ vide order dated 15.12.93 passed as a common
order‘in O.A.No;38/93 - Vijay Kumar Juneja & Anr. Vs. Union of
e " India>& ors and“0.A No.58/93 - Heera Lal Mehra & Anr. Vs. Union y

ipf India & Ors (pnnx.RS).

3
<
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14. ‘Further according‘ to the respondents, the letter dated
| 18.2.91 did contain conditions about the regulér appointment of
! the Computors appointed on direct recruitment but it is always
| | open to the gove;pment to change the conditions for the benefit
| of the employees c¢oncerned and to remove hardship to the persons
[ concerned. |
| 15. The official respondehts have further stated that the
! ' representations ;gubmitted by the applicants against the
| provisional seniogdty list were duly considered by the official
respondents in adcordénce with the instructions issued by the
Registrar General of India '‘and the final seniority 1list dated
12.4.'93 was proper; just and legal.
16. Regarding.Shri,R.CLBairwa, one of the four applicants, the
»-—rtacts are. slighgiy different and these have been summarised
- above. The replﬁtfiled‘by the official respondents in hisicase
deals with those.éeparate facts but it does not make any material
difference with regard to the case of Shri Bairwa.
17. On behalf of the private respondents Nos.3 to 35 except
respondents Nos.G.and 18, what has been stated in the reply is
more oOr leés the sémé as stated by the official respondents. In -
addition;, howevef, they have also relied upon the judgment of the
¢  Hyderabad | Bench.  of the Tribunal in 0.A.No.108/90 -
N.P.Shivaprashadlgaidu & Ors. Vs. Union of India & Ors. passed on
% 4.12.90 and havej}arked it as Annx.R2 by which the applicants in
that case who were direct recruits on the post of Computor were
directed to beg regularised on the said pqst with all
consequential benefits. On behalf of the remaining private

]

respondents, no ﬁ%ply has been filed.

18. During thé arguments, the learned counsel for the
applicants, aparﬁzfrom reiterating the facts and arguments stated
in the applicatigns} stated that facts mentioned in the judgment

{of the HyderabadkBench of the Tribunal are different from those

»
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in the present case and therefore the judgment of the Hyderabad
Bench of the Tribunalv will have no .applicability. The persons

. recruited as Co@putors at Hyderabad had been given exemption from

appearing peforg'the Stéff Selection Commission (SSC) whereas the
respondents apgbinted as Computors at Jaipur were to appear
before the 4ssq, but the Jaipur office dispensed with that
requirement. Iﬁ% this connection, the learned counsel for the
applicénts speéifically drew our attention to Annx.A20 dated
17.9.80 whereiniihere is a reference to instruction issued by the
Registrar Gener§l that for regularisation of such Computors they
should pass the“examination conducted by the SSC. As regards the
judgment of this Bench of the Tribunal in O.A. Nos.38/93 and
58/93 vdelivereé on 15.12.93, the 1learned counsel for the
applicant.stateé that the points raised by the.present applicanfé*\%
were not considéred. In that judgment, it was mentioned that the
applicants ther%in were also appointed on ad hoc basis whereas
the applicants jn the present case were not appointed on ad hoc
basis. He cited before us the judgment of the Hon'ble Supreme
Court in State éf West Bengal & Ors. Vs. Aghore'Nath Dey & Ors,
JT 1993(2) sSC %98.wherein, according to him, it has been laid
down that se@iority would be <counted from the date of
regularisation.v%e next cited the judgment of the Hon'ble Supreme *
Court 1in G.P.D?ya; & Ors. Vs. Chief Secretary, Govt. of U.P &
Ors. AIR 1984 -SC 1527, wherein the Hon'ble Supreme Court,
according to him/ held thatvif appointment is as per rules, then
seniority wouldbpe reckoned from the date of appointment. He next
cited the judgmg;t of the Hon'ble Supreme Court in P.Ganesh Rao &
Ors. Vs. State gf Andhra Pradesh &.Ors. wherein”according to him
tﬁe Hon'ble Supgeme Court held'that amended Rules can have only
prospective apgiication; Therefore, if directb recruitment was
provided to theﬂbost of Computor in 1984 Rules, it cannot be said
.N‘that the priva;e respondents were appointed to the post of

i

pComputorsv in accordance with the Rules, when there was no

!
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provision for appointment by direct recruitment to the post of
Computor in the 1979 Rules. He concluded by saying that the
applicants are not seeking quashing the appointment of the
respondehts as Computors regardless of the irregularities
commited by the official respondents in appointing themibut they
are seeking only-seniority over the private respondents in view
of the position that the grant of seniority to them from the date
of their initial gppointment by ignoring théir ad hoc service was
irregular.
19. The learned counsel for the official respondents Nos.l & 2,
began by explaining the set up of the Cenéué organisation and
referred to instfuctions Annx.R2 dated 4.6.80 1issued by the
Registrar Generalf whereiﬁ no objection had.been granted to the
“Director of Cenasduds .Operations, Rajasthan for making direct
‘recruitment on the ‘post, amongst others, of Computor but purely
on temporary and éd hoc basis, if the vacancies cannot be filled-
up on a regular basis in accordance with the Recruitment Rules.
As perAthe Recruitment Rules of 1979, vacancies of Computors were
to be filledup b§ bromotion to the extent of 75% and by transfers
on deputation etc. to the extent of 25% but a large number of
vacancies arose in connection with the 1981 Census operations and
persons were not ‘available to fill-up tﬁe vacancies of Computors
in accordance with the Recruitment Rules of 1979. Although, there
was no provision; in the Rules. of 1979 for making any direct
recruitment to théd post of Computor yet there was no bar to such
recruitment eithe*. There was thus a gap in the Recruitment Rules
which could be filled~up by executive instructions which in this
case were contained in Annx.R2, refefred to above. The learned
counsel for the bfficial‘respondents cited the following rulings
to show that executive instructions can be issued to fill—upvgap

in Rules, etc.

:

1992(1) SLJ 75 SC Comptroller and Auditor General of India
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Vs. Mohan Lal Mehrotra & Ors.

ii) 1991(1) éLJ (CAT) 211 Full Bench Decision, Dr.Bhupinder-

Singh,IPS Vs. Union of India & Ors.’

'iii) 1979 SLJ ‘278 SC District Registrar, Palghat & Ors. Vs.

N.B.KoyyaKutty.
iv) VFC.Davia‘&'Anr. Vs. State of M.P, Full Bench Case, 1995
(30) ATC 6 |

The inst?uctions contained in Annx.R2 can be taken as
supplementing ﬁpe rules by providing for direct recruitment on
the post of é?mputor. It can also be taken as a direction
regafding relaéation of the Rules by prdviding for direct
recruitment on?thé‘post of Computor. Further according to him,
Annx.Al5 dateq}'ll/12.3.91 was a policy decision taken in

consultation with the Déptt. of Personnel & Training, to provide

e

for regularisation of services of direct recruit ad hoc Computors-=

from a prospeqfive date after screening on _the basis of the
assessment of gheir Annual Confidential Report. It has further
been 1laid dowqﬁ in the said Annexure that “the ad hoc service
rendered by suéh Computors may be allowed to be counted fér the
purpose of seniprity és well as eligibility for promotion to the

higher‘grades. Thé direct recruits had undergone a written test

and anvintervieg before their appointment and there was screening

. o
of their Confjidential Records before they were regularised.

Therefore, acc@;ding to the learned counsel for the offici@)
respondents, there was no differencé‘ between the applicants'
promotion and éegularisation on the one hand and appointment and

regularisation of the respondents on the other hand. As regards

.counting of adf hoc service for the purpose of séniority, the

learned counsel for the official respondents cited the following
judgments in sqpport of his argument that such service could be
counted for seqiority:

i) 'Narender Chadha & Ors. Vs. Union of India & Ors. 1986(1)
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SLJ 287 ScC.

ii) Direct Recruit Class-I Engineers Officers' Association &
Ors. Vs. State of Maﬁarashtra & Ors. 1990(2) SLJ 40 scC.

iii) Keshav Chandra Joshi & ‘Ors. Vs. -Union of India & Ors.
1991(2) SLJ 42 scC.

According to the  learned counsel for the official
respondegts, the case of the private respondents falls within the
propoéition (A) laid down in Direct Recruit Class-II Engineers
Officers' Association's case. In this judgment, the principle
laid down in the case of Narendra Chadha has alsé been upheld by
the Hon'ble Supreme .Court. If the principle 1laid down in the
judgment’ of the Hon'ble Supreme Court in Aghore Nath Dey's case
is applied, the‘case of the applicants falls wifhin prqposition
(A) of the Difect Recruit Class-II Engineers Officers'
Association's case as also proposition (B). He concluded vby
stating that Anpx.RS,vwhich is the judgment dated 15.12.93 of
this Bench of thé Tribunal is a judgment in rem and therefore it
has to be followed. In this judgment} the Tribunal has héld that
respondents (direct recruits) would be senior to the applicants
as they were - appointed —earlier thougﬁ their orders of
regularisation were passed on 14.3.'91, whereas the orders of
regularisation of the applicants were passed in January 1991. The
import of the judgment is that since the direct recruits were
initially appoigted on an earlier date and were subsequently
regularised, they would rank senior to the applicants as reckoned
from the date of their appointment.

20. The learned counsel for the private respondents Nos.3 to
35, except requ?dents No.6 and 18, stated that the applicants as
well as the resp;ndents were initially appointed on ad hoc basis.
In this connection, he drew attention to order Annx.A4 which is

the order of appointment of 3 of the applicants excluding Shri

JR.C. Bairwa, which shows that they were initially appointed as

A
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LDCs on ad hoc basis. The Staff Selection Commission had granted
exemption in reépect of direct recruit Computors from the process
of selection as-%rescribed by it.-Further, according to him even
as Asstt.Compilors, the appointments of the applicants were
temporary in naﬁure and these also should have been through the
Staff Selection Commission, but were not through SSC. Thus the
applicants were in no better position than the respondents. It‘is

a settled position that if initial appointment itself is

irregular, subséquent promotion would also be irregular. This

initial deficiency or irregularity in appointment of 3 of the.

applicants as LDCs makes their all subsequent appointments and
promotions irre?ular. In the judgment of Hyderabad bench of the

Tribunal (Annx,R2 annexed to the reply of the private

respondents) fagts are almost identical to those of the preS@Qgh

case, and therefore, that judgment is applicable in the present
case also. In the said judgment, the Tribunal had directed that
the services of direct recruit Computors should be regularised

and they should be granted all consequential benefits such as

seniority, etc. The learned counsel for the private respondents

further stated éhat Annx.R4 annexed to the reply of the.official
respondents shgws ﬁhat the process of régularisation. of
respondents waé initiated in 1983. The regularisation was
evantually done;iﬁ 1991 for no fault of the private responden;ii
The delay in regqularisation was administrative in nature éor
which the respondents could not be faulted. Therefore, in terms
of para 13 of the Direcf Recruit Class-II Engineers Officers'
Association's c%se, their appointments were in the nature of
stop-gap arrang;bents upto 1983 but not thereafter. Finally, he
stated that neiéher the applicants nor the private respondents
had been appointed as Computors through the process of selection

by the Staff Selection Commission, whereas the private

respondents had superior educational qualifications as they were
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graduates 1in diffgrent fields.

21. The couhsel'for the private respondent No.6 relied upon the
arguments advanced on behalf of the official respondents and the
private respondents represented by Shri S.K.Vyaé, to suppbrtvhis
case. None appeared for respondent No.l18.

22. Shri P.V.Calla appearing for the applicants, stated by way
of rejoinder to ghe submissions of the learned counsel for the
respondents that the admitted position??;at there was no express
provision for direct recruitment in the 1974 Rules as amended by
1979 Rules and tﬁét such express provision appeared for the first
time in the l984lRules. Shri Bairwa was promoted as Computor in
1982, whereas oth;r 3 applicants were promoted as such in October

1990. The reSpohdents Nos.3 to 35 were appointed as Computors

from 18.2.81 onwards (Annx.Al8A). Orders regularising the

g

Yastt
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respondents as Computor were passed after the applicants had been
appointed as Comphtors on a regular basis. Therefore, the private
respondents could not be given a better status ~or higher
seniority than the aéplicants. As regards the argument of Shri
S.K.Vyas that the status of the applicants is no better than that
of the pri&ate respondents, he stated that this has no meaning
because private ;espondents have not yet been confirmed on the
post of Computors, whereas the applicants have been declared to
have cbmpleted tﬁe period probation satisfactorilly. Also 3 of
the 4 applicantsfwere called to appear in the selection test for
Asstt.Compilor wﬁich they passed but on selection were offered
the post of LDCa, for no fault of theirs. However, one of the
applicants, Shri R.C.Bairwa, was directly appointed as Asstt.
Compilor. Thus, it céuld not be said that the applicant had an
inferior status combared to the private respondents. .

23. We have heard vthe learned counsel for the parties, have
perused the records éhd the Jjudgments cited .before us. The

Fssential facts which emerge with regard to the position of the
~
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applicants 1is that 3 of them except Shri Bairwa were initially

appointed as LDCs on ad hoc basis, and were subsequently

appointed as Asstt;Compilers vide Annx.A4 dated 11.10.'82 on a

temporafy basis, whereas Shri R.C.Bairwa was appointed as Asstt.

Compiloer directly vide order dated 24.4.'80 (Annx.A3). All the 4 :

applicahts were deqlared permanent as Asstt.Compilors vide order

dated 26.5.'89 (Anpx.AS) and were promoted as Computors on a

temporary basis viéé order dated 10.10.'90 (Annx.A8) except Shri

Bairwa who was pr;ﬁoted as such on ad hoc basis on 31012.'82 and

on regular basis oni20;8.'90. All the applicants were declared to

have completed thgir probation successfully Qide- order dated

12.4.'93 (Annx,AlOiﬂ As regards} the private respondents, they

were appointed as Computors on direct recruitmeﬁt basis vide

order dated 18.2.;51 (Annx.A18A) and other orders subsequently

passed, on temporary and ad hoc basis,  with mno claim téw\”“

indefinite continuahce, no claim for regular appointment and with

a rider that the sgrvices rendered by them on ad hoc basis will

not count for lééniority and promotion to higher grade. | )

Subsequently by otaer dated 14.3.'91 (Annx.Al7), the private

respondents were declared as regular w.e.f. the date of issue of

those orders. By ;érder dated 17.6.'91, all the Directors of

Census Operations were informed that although the services of the |

ad hoc appointees ;re being regularised for a prospective date, - <

their seniority inl réspective grades and also eligibility forf\\

promotion to the n@}t higher grade would count from the date of

their initial appoﬁgtment on ad hoc basis. In other words, it was

clarified in the s%id letter, that all the benefits relating to

seniority, promotipn, etc. will accrue to them as if their

services have beenmregularised w.e.f. the date of their ad hoé
‘_appointment (Annx.Al6). On 20.8.'90 and 10.10.'90, when the appl-

icants wére promoted as Computors on a regular basis, the private

respondents were still'working as Computors on ad hoc basis with-
out any order of regularisation or counting of their past ad hoc
service for seniority, etc, being issued. The orders of their

Y L .
J\regularisation were issued in March '91 and the orders regardingy ?Mﬂﬂf%%

-
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benefit of past ad hoc service for seniority was issued on

17.6.91. Thus at least on the date of their Aappointment as

Computors, . the applicants were to be treated - as 'Comphtors
appointed on a regular, though temporary, basis. However, in our
| view, the initial appointments of 3 Qf the applicants as LDCs on
| ad hoc bésié wduld not deﬁract from their position as Computors
1. as on 10.10.'90. On 10.10.90, the private respondents were ad hoc
Computors. QueStion is whether the subsequent orderé .passed
regularisiné thém by order dated 14.3.91 and granting them
seniority from a retrospective date by letter dated 17.6.9i

should be allowed to improve their position retrospéctively and

.

L

T

put them on a better footing that the applicants. Tﬁis‘is the
essential issue to be decided by us.

24, The judgménts of the Jaipur and Nyderabad Benches of thé

Tribunal have been relied upon by the respondents - in supportvof

" their case. Both these judgments relate to seniority of employees

in the office of ?he Director of Census‘Operations..All the facts

relating to the judgment of Jaipur Bench of the Tribunal are not

clear from the j?dgment itself but there ismén observation in

para 12 of the.hsaid order that both the applicants and the

respondents were ad hoc employees and both continued in

A . employment for a long time on ad hoc basis égainst‘the rules or

against the circulars (emphasis supplied). However, as far as the

present case is concerned, the applicants were appointed as
Asstt.Compilers in October 1982 or “earlier ' on a regular basis
whereas the privqpe respondents wére appointed as Computors on ad
hoc basis 1in february ‘1981 and thereafter. But the latter
continued to be.ad hoc till orders regularising their services
were passed on 14.3.'91. Thus, it would not be proper to follow
the decision in the judgment of the Jaipur Bench of the Tribunal.
As regards the judgment of the Hyderabad Benqh of the Tribunal,
this was rendefed on applications filed by direct recruit

{Computors who were recruited more or less in the same manner in
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which the Computor-respondents in the present applications were,

recruited. Their claim before the Tribunal was that they had ;
rendered long years of service as ad hoc Computotrs ana therefore
they deserved to be regularised. The government had replied that
their case for regularisation was under process. However, the
Tribunal directed that since those applicants had been fegularly
Qorking underv the respondents, they were entitled to
regularisation 'in service as Computors with effect from their
initial appoiq;ment. Hence, directions were issued to the

. T

respondents to‘declare that all the applicants were entitled to
regularisation gn.their service as Computors with effect from the
date of their ?nitial appointment. There was a further direction
that all consgquential benefits such as seniority should be
conferred on them. It does not appear from thig judgment tha !
there were an? private respondents in this case 1i.e. other B
employees who Qere to be affected by the seniority'to be grantea
on the basis %f the directions of the Tribunal. In the case
decided by thé Hyderabad Bench the seniority was yet to be
granted and paéticularly the question of seniority of the direct
recruit Computéfs to be regularisea‘ on the directions of the
Tribunal vis ah§is the promotee Computors, if any, was yet to be
determined. It is nét known if the seniority of promotee i

Computors would be affected by the seniority granted to the

R
~

direct recruiﬁ; Computors in terms of the Jjudgment of thé "
Tribunal. An ié%ue arises before a Court of Law only when it is
raised by an éffected party. In the judgment of the Hyderabad
Bench éf the Tribunal, the promotee Computors had not appeared as
affected partiés. Also the direction of the Tribunal regarding

grant of seniority to direct recruit Computors is in general

b

terms and suchlﬁrant of seniority need not necessarily be at the
expense of promotee Computors. Therefore, in our view, this

judgment -will also be of no help to the respondents' case. The
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issues arising_in the present application did not seem to have
arisen in the application decided by the Hyderabad Bench of the
Tribunal. We are,:therefore, of the view that this judgment also
will have no applicability in the presént case. |
25. We have thefefére to decide the present case on the basis
of the facts relating to these four épplicants and the private
" respondents and 6; the basis of the arguments advanced and the
law as laid down vathe‘Hon'ble Supreme Coﬁrt.
26. Admittedly, the Rules of 1974 read with amendments of 1979
did not provide for direct recruitment of Computors.vRules of
1979 are only ameﬁﬁmentvrules which amended certain pfovisions of
1974 Rules, whiqh were also placéd before us durihg the arguments
and which have been téken on record as Court Document—l, Thus the

Rules of 1974 and of 1979 have to be read together. The learned
Vgl

e

/

counsel for the gfficial -respondents had drawn. our attention
during the argumeﬁﬁs to item 7 of the Rules which provided that
where the Central Govt. is of the opinion that it is necessary or
expedient‘to do sélit may, by order, for reasons tovbe recorded
in writing, relax any of "the provisions of these Rules with
respecﬁ to any clé?s or category of persons or posts; Therefore,
it was argued; thg- government was deemed to héVe relaxea the

‘.

A relevant provision to provide for direct recruitment of Computors

in view of the power to relax the rule cbnférred on the Central
‘KGovt. Undoubtedly ﬁhere is a power conferred on the Central Govt.
to relax the provigions of these‘Rules. Question however arises
whether relaxation;bould include within its ambit the power to do
away with a partipular rule altogether or to introduce a new
rule. There is a mode of appointment to the post of Computor
provided in the Rules and it does not include direct recruitment.
A new category, of direct recruitment, was sought to be

introduced into these Rules by exercising the power of

relaxation, if the learned counsel for the respondents is to be

vy
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believed. This provisidn, in our view, cannot be said to be a
mere relaxation%of the Rules but it amounts to providing for a
new mode of recruitment altogethef. We, therefore, cannot accept
the view that  provision for direct recruitment was made in
relaxation of thg.powers conferred on the Central Govt, regarding
relaxation of ady provision of the Rules. Moreover, the power to
relax the Rules would be with regard to an existing provision
whereas direct geCruitmept is a new provision or a new mode of
appointment altégether. In these circumstances, we hold that
direct recruitmepts‘to the post of Computors could not be said to
have been made “by exercising the powers to relax any of the
provisions of tﬁg Rules. Therefore, appointment of Computors on a
direct recruitméﬁt basis in February 1981 and onwards and before
fhe introduction;of the provision regarding direct recruitmeﬁt‘&e
1984 Rules was d? hors the Rules existing at the relevant time.
26. It was alsb‘afgued by the learned counsel for the official
respohdents thaﬁ there was in any case a gap in the Rules
regarding direc? recruitment inasmuch as there was neither a
provision autho;ising direct recruitment nor a pfovision banning
it. Therefore, tbe government could issue executive instructions
to fill up thisnéap in the Rules. Judgments were cited in support
of this view. Wé accept the position that the gap in the Ruleg
can be filled ué by executive instructions. Question however 13\
whether nonproviéion of direct recruitment in the 1974 Rules reéd
with amendments of 1979 was a gap. To argue that the absence of
such a provisié% was a gap in the Rules would stretch the
definition of a{gap too far. We have already held above that in
the absence of ébe provision of direct recruitment in 1974 Rules
read with the a@éndmeﬁts of 1979 introducing direct recruitment
. would mean intréducing a new provision altogether. By the same
. logic, thereforg, it cannot be said that the absence of this

;provision was a éap which could be filled up. There was provision

s
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of direct recruitment to various oﬁher posts mentioned in the
Rules of 1974 read with the amendments éf 1979 but there was no
such provision with regard to direct recruitmentvon the post of
Computor. This omission in our view was deliberate. It 1is
significant to note that in the 1974 Rules there was a specific
provision for direct recruitment to the post of Computor to the
extent of 25% of vacancies and this provision for direct
recruitment was omitted by the 1979 amendments to the Rules.
Hence on no account can it be argued that the provision of direct
recruitment was either by the method of relaxation of the
provisions of any of the existing Rules or it was with a view to
filling up any gap in the Rules. This re—enforées our view that
the appoigtment of Computors on direct recruitment basis was not
in accordance wifh the Rules. We, therefore, hold accordingly.

27. We may now consider the various judgments‘cited before us
to determine ‘whether it was proper for the respondents to count
the ad hoc sé;vice rendered by the private respondents for
seniority in the post of Computor, after regularising their
services in Mareh 1991. The Jjudgment in Direct Recruit Class-II
Engineers Officers' Association’'s case lays down certain
conclusions regarding determining seniority. The first two
conclusions as stated in para 44 of the above mentioned judgment
of the‘Hon'ble Supreme Court which are directly relevant here are

reproduced below:

"(A) Once an incumbent is appointed to a post according .to

rule, his seniority has to be counted from the date of his
appointment and not according to the date of his confirmation.

The corollary of the above rule is that where the initial
appointment is only ad hoc and not accofding to rules and made as
stop—-gap arrangément, the officiation in such post cannot be
taken into account for considering the seniority.

(B) If the initial appointment is not made by following the
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procedure laid down by the rules but the appointed continues in
the post uninterguptedly till the regularisation of his service
in accérdance wi?h the rules the.period of officiating service
will be counted."&

The decision in Direct Recruit Class-1I Engineers Officers'
Association’'s caie was delivered by a five Judges Bench of the
Hon'ble Supremev Court; This decision and particulafly the two
conclusions refeéred to above were further interpreted by the
‘Hon'ble Supreme QOurt in the case of Aghore Nath Dey & Ors. The
brief and relevadf facts of the case of Aghore Nath Dey were that
40% of the vacqnéies in the permanent posts of Asstt.Engineers
were to be filigd up by direct recruitment on the basis of
results of a comgétitive examination to be conducted by the West
Bengal Public Seﬁvice Commission, 40% by selection from among&Q;
directly recruited temporary Asstt.Engineers, who had rendered 2‘ﬁ
years satisfactofy service on selection to be made by the West
Bengal Public sgrvice Commission and 20% by promotion of
confirmed Overseefs Estimators. The private respondents in the
appeals before tﬁé Hon'ble Supreme Court were thoée who had been
appointed as Asst?.Engineers on ad hoc basis and their initial ad
hoc appointment was extended periodically upto 26.2.1§80. The
Govt. took a decision on 26.2.80 to regularise their service as x
Asstt.Engineers ‘without their being selected . for regular
appointment by thg Public Service Commission. They were absorbeg\
as temporary Asétt.Engineers and under a rule framed under
Articler 309 of 'ghe Constitution their séniority as temporary
Assﬁt.Engineers yas’ reckoned from 26.2.1980. It‘ was further
provided that alilpersons appointed regularly in accordance with
the Rules prior ﬁb 26.2.'80 as Asstt.Engineers would rank above

the ad hoc appointees so absorbed from 26.2.'80. The private

respondents in the appeals before the Hon'ble Supreme Court

‘wanted ‘that thefg seniority should be reckoned not only from

i
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26.2.'80, as had been done, but from the date of their initial ad
hoc appointment made temporarily. The Govt. had rejected their
claim of seniority with effect from the date of their initial ad
hoc appointment. . The Hon'ble Supreme Court analysed the
coclusions kA) and (B) ‘laid down in the Director Recruit Class-II
Engineers Officers' Association's case and held that conclusion
(B) cannot cover cases which are expressly excluded by conclusion
(A). As per Coﬁclusion (A), to enable seniority to be counted
from the date éf initial appointment and not from the date of

confirmation, the incumbent of the post has to be initially

appointed "according to rules", and corollary to conclusion (A)Yi:;

states that where the initial appointment is ad hoc and not
according to Fules gnd made as a stop-gap arrangment, the
officiation in_ﬁsuéh vposts canﬁot be taken into account for
considering'the'seniority. Thus, according to the Hon'ble Supreme
Court, conclusion (A) expressly excludes the category of cases
where the initial‘appointment is only ad hoc and not according to
rules, being made only as a stop-gap arrangements. The Hon'ble
Supreme Court held that the case of the private respondents in
the appeal befofé them squarely fell within the corollary set out
in conclusion (A). The Hon'ble Supreme Court also examined the
question whethe; the case before them also fell within conclusion
(B) and held that conclusion (B) cannot include within its ambit
those cases whfph'aré expressly covered by conclusion (A), since
the two Concluﬁions cannot be read in conflict with each other.
The Hon'ble Supreme Court also examined the éuestion regarding
the category of bases which would be covered by conclusion (B),
v/,excluding therefrom the cases covered by tﬁe corollary to
conclusion (A). The Hon'ble Supreme Court held that conclusion
(B) was added to cover a different kind of situation wherein the
appointments arg-otherwise regular, except for the deficiency of
certain procedural requirements laid down by the Rules. In such

‘cases, the deficiency in the procedural reQuirements has to be
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cured at the first available opportunity and the appointee must
continue in the post till regularisation in accordance with the
rules. The Ho;!ble Supreme Court held that the claim of the
private respondgnts in the appeal before theﬁ for treating their
entire period oé service prior to 26.2.'80 as regular service for
the purpose of;sehiority was untenable. Tﬁe further claim that
their initial a§ hoc appointment must be treated as having been
made in aécordénce with the Rules since the selection by an
alternative modé namely by a Committee of 5 Chief Engineers was
resorted to oné account of the emergency, cannot be accepted.
Since these apppintments on ad hoc basis were nbt regularised in
accordance witﬂlthe provisions of the rules ‘even subsequently,
the initial ad'ch appointment could not be tréated to have been
made .according éo the appiicable rules. ' \\*\ﬂ
27. When we Véew the facts of the case before us in the light
of the factsviﬁ%Aghore Nath Dey's case read with conclusions (A)
and (B) of ;pirect Recruit Class-II Engineers Officers'
Association's qése, we find that these two Jjudgments have a
direct applicability‘to the case before us. As far as the private
respondents are concerned, they were initially appointed on ad
hoc basis withéut regard to the provisions of the Rules under
which direct rébrﬁitment was not provided. There was a furtheg\
requirement thé? eVentually if they were to be continued beyoqa\
1982-83, they ﬁad to 'be cleared through the procedure of the
Staff Selectioﬁ Commission. This reguirement was dispensed with
when they werengegularised in March 1991. They were regularised
on the basis of;screening for which there was no provision in the
Rules. It cdnno; therefore be said that their initial appointment
was regular in? the same manner in which the appointment of
applicants to the post of Computors was. In Aghore Nath Dey's

case, seniority was granted to ad hoc Asstt.Engineers with effect

Jfrom the date of.their regularisation and they were not satisfied
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with that seniority and wanted it from the date of their initial
ad hoc_appointment which was earlier than the date from which.
they were regularised. The private respondents in the case before -
us were granted,senio;ity from a date 'much earliéf i.e. about 10
years earlier, than the date of their regularisation and w.e.f.
the date of their initial ad hoc appointment. This was clearly
irregular if viewed in terms of the principleé laid down in
Direct Recruit ?1ass-II Engineers Officers' Association's éase
and Aghore Nath Dey's case, by the Hon'ble Supreme Court;

28. We have carefully perused the judgments of the Hon'ble
Supreme Court in &G.P.Dowval's case and P.Ganesh Rao's case,
Recx kkar® X By % thvex sHarKdex axpmexax Court and we find that these two
judgments do. not have any direct applicability to.the cases of
the applicants. The.learned counsel for the respondents felied
upon the judgment of the Hon'ble Supreme Court in Keshav Chandra
Joshi's casé, which in our view does not help the réspondents..As
‘stated by the Honfble'Supreme Court in para 16 of the judgment in
V.Sreenivas Reddy's case \discussed below, the ratio of Keshav
Chandra Joshi's case is that seniority is to be counted from the
date on which appointment is made to the post in accordance with
the rules. The iéérned counsel for the official respondents also
relied upon the judgment of the Hon'ble Supreme Court in Narender
Chadha's case. With regard to this judgment, the Hon'ble Supreme
Court obser&ed in para 20 of the judgment in Aghore Nath Dey;s
case that Narendé? Chadha's case cannot be construed to apply to
casés where thé initial appointment was not according to rules.
Respectfully fOlloQing-these observations of the Hon'ble Supreme
Court, we hold: that Narender Chadha's case .would not be
applicable to the case before us.

29. We may now refer to the judgment of the Hon'ble Supreme
Court in V.Sreenivasa Reddy and Ors. Vs. Govt. of Andhra Pradesh

l& Ors, (1995) 29 ATC SC 495.
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30. .Appellanté in this case were temporarily appointed as
Asstt. Executive Engineers between 6.3.'80 and 19.8.'80 under

rule 10(a)(i)(1l) of thé Andhra Pradesh State and Subordinate

Services Rules by the‘ Chief Engineer to the A.P.Panchayat Raj
Engineering Serv%ce. Rule 10(a)(i)(1l) as aforesaia provided that
where it is ﬁece?sary in the public interest to fili emergently a
vécancy in the éost borne on the cadre of a service class or
category and if the filling of such vacancy in accordance with
the rules 1is likely to result in undue delay, the appointing

authority may appoint a person temporarily otherwise than in

accordance with ﬁhe said rules. Under sub-rule {iv) of Rule 10(2)

4
g
y

d

such‘temporary_gppointee shall not be regarded as a probationer

in such service, élass,Aor category or be entitled by reason only
of such appointment to any preferential <claim to futqgéu | %
appointmént to sych service, class or category. Under Rule 23(a), ™ b
if such tempora%y appointee 1is subsequently 'appointed to any
service etc. in éccordance with the rules, he shall commence his
probation f;om tﬁé date of subsequent appointment or such earlier
date ésvthe.appqinting authority may determine. On the basis of

notification iss@ed by the A.P.Public Service Commission in 1981,

candidates regularly selected by the PSC had become available for

LS

it

appointment as Asstt.Executive Engineers and were so appointed on

-

14.5.'84 and were put on probation under Rule 5 of the aforesaid

Rules. Earlier sby O.M dated 29.8.1983 the Govt. directed &

R

regularisation qof services of temporary appointees appointed

between 10.8.'79 and 5.3.82 without subjecting them to any test, [ A
from the date suhSequent to the last regular candidates appointed ‘
from the list ostuccessful candidates drawn up by Andhra Pradesh’
PSC based on thé exgmination held or from the date of their

temporary appoiqtment whichever is late. The Chief Engineer,

§ Panchayat Raj vide proceeding dated 11.6.'84, -exercising the

'\power under thé’§aid OM dated 29.8.'83 regqularised the temporary

1]
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service of the appellants with the rider that they shall not be
entitled to seniority as Asstt.Executive Eﬂéineers on the basis
of their regular appointment and given seniority from the date of

their initial appointment. Subsequently the Govt. accepted the

plea .of the PSC candidates that they were entitled to be ranked

{

senior to the temporary appointees, as the former had been

appointed on 14.5.'84 and the latter became members of sérvice'

only on their ;egularisation on 11.6.'84 and therefore temporary
appointées (appellants) 'were placed below PSC candidates. The
appellantg challenged the Govt's action before the Andhra Pradesh
Administrative Ttibunal which however rejectedAthéir plea. Hence,
the rappeal of thé temporary appointees before the Supreme Court.

31. The Hon'ﬁle Supreme Court opserved that the temporary
appointees weré not appointed on'the basis of selection by PSC
and therefore their appointments were made otherwise than in
accordancerith’;he Rules and therefore they cannot be members of
service unless they are appointed to the service in accordance

with the Rules. The PSC candidates became members of the service

-from the date they started discharging the duties of the post

borne on the cadre. The Hon'ble Supreme Court further observed as
under: |

"14. It is now well settled law that appointmeht/promoticn
must be in accordance with the Rules, direct recruitee takes his
seniority from the ‘date on which he starts discharging the duty
of the post borne ‘on the cadre while a temporary appointee
appointed de hors the rules or on ad hoc basis or to a fortuitous
vacancy gets seqiority from the date of regular appointment."

"15. It iévsettled law by the judgment of the Constitution
Bench in Direct Recruit Class-I1 Engineers Offiéers Association
Vs. State of Maharashtra that appointment in accordance with
rules is -a condition precedent to count seniority. Temporary or

ad hoc or fortuitous appointments etc. are not appointments in
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accordance with the rules and the temporary service cannot be

counted tqwardé the seniority. See Delhi Water Supply & Sewage

Disposal Committee Vs. R.K.Kashyap, Masood Akhtar Khan Vs. State

of M.P, D.N.Agrawal Vs. State of M.P, State of T.N Vs.
E.Paripoornam,'ﬁxcise Commissioner, Karnataka Vsﬂ V.Sreekanta."
_"16»A In ;Keshav Chandra Joshi Vs. Union of 1India, the
seniofity was to be counted from the date on which appointment
was made to thé post in accordance with the'rulés. The previou;
temporéry servipe sﬁould bé considered to be-fprtuitous. In Union
of India Vs. S.K.Sharma, this Court held that the approval of the
UPSC for contiqﬁation,in ad hoc post for the purpose of granting
pay & allowancgs would not amount to regular.appointment and ad
hoc services c%nnot be counted for determining seniority by the
selection by 4pPSC vide Vijay Kumar Jain Vs. State of M.Ps. In
Keshav>Chandrd JoshiAcase this Court held thaf employee would
become a mémbef éf service only from the date of his appointment
according to ﬁules. In A.N.Sehgal Vs. Raje Ram Sheoran, this
Court held thpt where statutory rules 1link seniority with
confirmation séniority cannot be fixed according to length of
service and cénfirmétion to a poét borne on the cadre is a
condition to get seniofity. In the State of West Bengal Vs.
Aghore Nath De?, it Qas held that if ad hoc service is followegd
by. regular sérvice, the benefit of ad hoc service 1is nét
'adﬁissible if / the appointment was in violation of rules. f;;
D.N.Agrawal Vs, State of M.P, it was held thaf seniority cannot
relate back toithe date of temporary appointment".
32. The Hon‘?le Supreme Court further held in this judgmeht
that‘ thé temébrary appointees though have the insignia ~of
. appointment unﬁer Rule 10(a)(i)(1), vet they are not members of
the service u%til. they are duly appointed and their services
subsequently ?ggularised, they get a date ."later to regular

{ candidates, appointed in accordance with the Rules. The Hon'ble

\

-
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Supreme Coﬁrt_ also tested the wvalidity of ‘the appellants'
contention on gfounds‘ of equity aAd held  that the temporary
appointees. éannot be put on a higher pédestai over the PSC
candidates who stood tge test of merit and became successful and_ﬁpﬁlﬂ
secured ranking‘accordiﬁg to the merit in the approved list éf
candidateé prepared by the PSC. Hence the Hon'ble Supreme Court
dismissed the appeals of tempofary appointees.
33. The position emefging from the above mentioned judgment of ._g}
the Hon'ble-Supfeme Court has been examined in detail because in j
our view this,judgment:has'a direct application in the matteis o
before us. There, the question was regarding, the relative N
seniority between the pSC appointees, who weré selected by. a !
~regular process of selection in accordance with the rules, and
the temporary appointées appointed de hors the rules. In the case
' before us the question is of relative seniority between the
regularly selected pfomo;ee candidates and the temporary direct
recruits appointed onladvhoc basis de hors the Rules. Therefore,
in our view, the ratio of the above judgment of the Hon'ble
Supreme Courf will fully cover, and apply to, the controversy in
the matter before usl Since the direct recruits were initially

appointed on ad hoc basis de hors the rules and their

>

appointments were regularised from 14.3.91, they 'could' not be
given seriority frém a retroséective date, i.e. from the date of
their initial ad hoc appoirntment so as to be treated as senior to
the applicants_whé had been appointed to the post of Computor on
a regular basis on.v datéSéarlier than the‘date from which the
respondent di;ect?recruiﬁ Computors were regularised.

34. In the;above judgment of the Hon'ble Supreme Court all the
otﬁer judgment on the subject have beenvconsidered. We are of the
view, éftef én analysis of the various judgments of the Hon'ble
Supreme‘Court on éhe subject that the case of the respondents

‘&falls under corollary to conclusicn (A) of the Direct Recruit

%\55 N
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Class-I1I Engineers Officers' Association's case and therefore,.

the private respondents cannot be given seniority in the post of

Computor from the 'initial date of their appointment on ad hoc

basis. We also have carefully considered all other submissions

made by ‘the respondents but we find no force therein. Maybe there -

was an urgent "  need to .fillup vacancies of Computors and
therefore, ad hoc recruitment de hors the rules was resorted to
but that fact would not entitle the private respondents to

seniority over the regularly appointed promotee Computors. Also

no permanent exemption was granted from Staff Selection

Commission in so far as the regularisation of private respondents

was concerned as 1is evident from Annx.R4 dated 10.3.'83, being

the letter from the Registrar General to Directors of Census

Operations which states that it was the requirement of Staff

Selection Commission that the appointment of ad hoc appointees
can be. regularised only through Staff Seléction Commission. No

doubt a process of screening was adopted before regularising

their services but there was no provision in the Rules for

regularisation on the basis of screening. In this connection the
observations of the Hon'ble Supreme Court in Aghore Nath Dey's

case relating to regularisation of ,serVices of the ad hoc

appointees. in that case on the basis of selection by an

alternative mode namely a Committee of 5 Chief Engineers, are

relevant. That process of selection was not considered as

acceptable (para 26 above). Respectfully folloWing the judgment

of the Hon'ble Supreme Court, we hold that the process of
regularisation on the basis of the screening of the records of
private'bréspondents cannot be considered to be a proéess of
regular appoinﬁment in accordance with the Rﬁles. Even though the

process of regularisation was resorted to in consultation with

the Deptt. 6f Personnel & Traning, vyet that fact would not

entitle: the.private respondents to higher seniority over the

\regular appointees to the post of Computor in accordance with the

.
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Recruitment Rules. The fact that the private respondents had
compleﬁed 10 y;ars of ad hoc service and therefore, their cases
were entitled to be considered from a humén angle calls for no
particular comﬁénts but grant of seniority from the date of their
initial appoingment on. ad hoc basis and tﬁat too over the
reqularly appoipted Computors cannot be Jjustified even on this
account. :
35. The issue'requirés to be discussed from the point of View
of equity as Qellf In this connection, we may refer to the
factualvpositidp analysed in para 23, above. As stated in the
aforesaid para,}on‘lo.lo.'90, the private respondents were still
ad hoc Computorﬁ and it was only by orders dated 14.3.'91 passed
subsequently ﬁhat they were granted seniority from._ a
‘retrospective dgte. Thereby the position of tﬂe applicants who‘
.weré already fﬁnctioning as Computors on a. regular basis on
10.10.90, was hffected. It was not proper fo-allow the direct
recruit AComputo;:s who wére only ad hoc appdintees to steal a
ﬁarch over the:regulariy appointed Computors who on the date of
their regular appointmenf had a superior position to those of ad
hoc direct’recr;it Computors. Apart from the legal considerations
discuséed above; in the light of the judgments of the Hon'blet
Supreme Court, we hold that even on the ground of equity, the
. AN
private _respondgnts are, therefore, noct entitled to a higher
seniority than ﬁhe applicants.
36. In view?, of the above discussion, the facts and
circumstances ofathe present case and after carefully considering
all the argumeﬁ@s put forward on behalf of'ﬁhe respondents, we
hold that the respondents Nos.3 Lo 35 ~nnn~L.b0 granted higher
seniority than ﬁhe applicanty,, although their regularisation on
the post of Combutor is not questioned in view of the fact that
the applicants ;themselves have not called in  qguestion the

\. regularisation of ad "hoc Computors from the date from which

™~
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orders of their reqularisation were passed. We, therefore, set
aside the final seniority list issued vide order dated 12.4.'93
(Annx.Al) in so far as it grants higher seniority to respondents

No.3 to 35 over the applicants and direct that a fresh seniority

list should be drawn in which these respondents are placed below

the applicants. "We also quash the communication dated 12.4.'93
(Annx.A2) by which the apﬁlicantg were informed that their
_representations with regard to their seniority had been rejected.

The applications are allowed accordingly with no order as to

costs. o
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