"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

0O.A. No. 1/94 199
T.A. No. '
DATE OF DECISION 2-2.1995
~4
S.K.Pathak Petitioner
& Mv.Sanjeey Knmar Advocate for the Petitioper (s)
Versus
Brremn—af-Trdia—6—0vs+ Respondent
Mi.M.Rafiq Advocate for the Respondent (s)

CORAM :

The Hon’ble Mr.

O.P.Sharma, Member(A)

Téae Hon’ble Mr. Ratan Pralkash, Member(J)

1. Whether Reporters of local papsrs may be allowed to see the Judgement ¥ -
2. To be referred to the Reporter or not ? \/
3. Whether their Dordships wish to ses the fair copy of the Judgement ?0(

4, Whether it nssds to be circalated to other Benches of the Tribunal ?

oy A

(Ratan Pralkash) ' (O.P.VaaiJa)
Member (J). Member (A).
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IN THE CEHUTFAL ADMINISTFATIVE TPIBUNAL, JAIPUF BENCH, JAIPUR.
T.A.Nc.1/94 , Di. of order: Z‘MQ,\ﬁﬁf“
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Union of India & Ors. : Respondents.

Mr.,Zanjeev umar
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Mr.M.Rafiqg : Counsel for respondents.
CORAM:

Hon'ble Mr.0.P.Shavma, Member (Adm.)
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Hon'kble Mr.Ratan Pralkash, Member(Judl)

PEF HOMN'BLE MP.O,F.SHAFMA, MEMEEF(ADM.).

. . - .. . cos -
- Shri S.Il.Pathalt had {filed = Civil Writ Peiition Ho.376/85

befors the PRajasthan High Cowrt, Jaipur Bench, wharzin
prayed that the order of Sr.Supervincandent of FPost O0ffices dated

9.9.1976 (Ann=.A2) by which the petitionsy wa:s Jdismiszszd from

gervic: may be guashed, the respondents may be divected to

5.1.'77 and thzy may hbe

dizcipliinary action against the petitioner £ill his criminal

prayed that th: raspondents may be divecied Lo pay arvsars o

benefits Lo the petitior
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objection about the maintainability o
High Court in  view O the setting up of the Central

Arministrative Tribunal. The writ petition was transferred to the

[

a., The case o

the applicant is that he was =smployed as a

ssts & Telegraphs Depic, in 1957, was promoczd as




appeal ags

Clerk in the normal courae and was Ffurthsr promoczd as Sub Post
Master .in 1970. 2 criminal casz under Secs. 109 and‘477—A of the
IPC and Sec.5(1)(c) read with Sz2cz.5%(2) of the Prevention of
Corvruaption 2Act, was instituted against the applicant. He was

convicted by the Trial <Court on 13.1.'75. The sentence was

however suspended by thz Trizl Cowri. The applicant preicrred an
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' was admitted and by ovder dated 2.4.'75, thz sentence

a.\" e 1. . - - - -
awarded o ithe applicant was suspendsd (Annz.Al). Thes appeal

filed befoves the HWigh Court is =till pending. The applicanc's
case is that since the conviciion of the applicant was not final,
it was not opsnn to the respondznis Lo take any disciplinary

Lo dimpose any penalty to him.
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However, withowt application of mind and without taking inco
consideration ithe circumscances leading to  the applicant's
conviction and without issuing any show cause notice, the Supdt.

of Post 0Offices, Fota Division, passed ovder dated S.9.'76
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appsal haz 2till not  been dispossd of. The applicant also
preferred an appeal to ithe Divsctor Genevrel Posts & Telegraphs,

New Delhi on 5.1.77 (Annx.5). He alsc submitted = repressntation

on 21.2.'79 &0 the Post Master General, that the applicant was
he decizion of the
aftzv, the applicant mads a

further vzpresentcacion on 5.2.'79 to the Director Posta
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(BEstablizhment). The lasi vrzprescntation made by him was ©

Przsidznt of Indiz on £5.4.'84., However, no action has keen talen

on thz appeals and vepreszeniations made by the applicanc. Further
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2 applicant, the Rajasthan High Court has hesld in

E.D. Paghuvanshi

N
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D.B.Special 2pp=al Mc.1921/81, Union of India V
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viction, the conviction is not final and it is not open to the
disciplinary authority to take any action to impose penaity on
the basis of the conviciion by the itrial <Courtc. The order of
dismissal was passad in a mechanical mannsv, only on the basis of

conviction without issning any notice &to the applicant. The

action of the respondents is against principles of natural

Ql

justice and is in viclation of Avticls 211 of the Constitcution.

As stated ahove, the respondents had filed preliminary
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objections as to the maincainabhility of the writ petition in the
High Court hut there is no raply on merits of
iy . . :
6. During the arguments, the learnsd counzel £Lfor the applicant

roduced before us copizs of cerviain Judgments delivered by the
High Court. In Dr.Trilochan Singh Ve. State of Rajasthan, RLW
1982 page 511, the High Couri held ifhat a person cannot be

removed from service on the bazis of his conduct which 1led to his

conviction so long as his appsal is pending in the appellate

Court. The other two cases ciitzd by the learnsd counszel for the

applicant were Jamaludin Vs. The State of PRajasthan, RLW 1583

age 191 and Purshottam Singh Va. Union of India & Anr., WLN 1330

paga 521. The argumente of the lzarned counszl for the applicant
was that on ‘his conviction and sentence, the applicant should
have hezn placed under suspension and f£inal order imposing
4 =
penalty if any should have bean passzd only aftzr the appellate
court decided the appzal £iled hy the applicant against his
¢hnviction. He added that the applicant's conviction has since
<

been upheld by ithe High Court, although this fact is not on
record. Heowever, for the period fra
sentenc:z to the date of final disposal <f the appeal against the
e High Court, the applicant
should ks treaied as under suspenzion and arrears of subsistance

allowance payable during suspension showld bz grantsd to him.

/7. We havz hezard the learned counsel for the parties and have
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cannot be talken. The Hon'ble Supreme Court analysed the
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provisions of Arviicle 211(2) and of clause (a) of sai
thereto which speaks of 'conduct which has led to his conviction
on a criminzl chargs', and not of senitance of punishment awardsd.

The Hon'klsz Suprem:z Couvrt furthsr hseld that mevrzly because tha

gent
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suspanded and/or the =accuzed i
conviction doss not ceasse Lo be opsrative. In any case thers can
Lz no queation of suspending the conducit which lzd to conviction.

Therzfore, taling prod

2

zzdings for and passing ordsr of dismissal,
a governmani zervant who has been
convicted hy & criminal couri iz not bavred merely beocause the
gzntence or ovder is suspended by the app2llat: court, or on the

ground  that the Jgovernment servanic has beszn ralzassd on bail
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211(2) of th: Constitution without waiting for appeal or vzvision
as the case may bz. TIf howsver, the governmeni servant 1is

acguittad on appesal or other proceedings, the order can alwaye be
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« The oiner coursse suggestsd
appzal, etc. iz over would not be advisable since it would mean
continuing in =sevrvice a person who has bzen convicisd of a

seriove offenc: Ly a criminal cowric. Th:s Hon'lkls Supreme Courc,

iowever, further held thai the vight teo impos:s penalties carrizs

with it the duty teo do it justly.
9. In view of th:z zbove unegquivocal observations of the

Hon'ble Suprzm: Court, th:z vespondencs ware justifisd in taking

actiaon ainat the applicanc on the basiz of the conviction of
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the applicant hy the trial court itszlf. T

the applicant &id not show us any vruls or auchority in suppeort of
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the plea that at the relesvant time any show cause notice was

o he izzuzd
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bzfore ilmposing penalty on che basis of the

onduct which led to the applicant's conviciion. Therefore, the
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objection to the imposition of the p@nalmr on the ground that

|.|

show cause notice was not issusd or that provisions of Article

311(2) were vioclated i3 not sustainable.
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10. The learned counsel for the applicant stated during the
argument that conviection of the applicani has since been upheld
by the High Court in app=llace procesdings. The charge against

the applicant was serious. Im our view, the penalty of dismissal

% imposed on the aphl cant was justified. Since the respondents

=

were justified in. imposing penaliy of dismissal on the basis o
the conviction hy the trial court itself, there was no question
of placing the applicant under suspension from the date of such
conviction and treatinq him as under suspension.till the £final
disposal of his appszal by the High Court. Theréfore, the plea
that the applicant would be entitled to subsistance. allowance

from the Jdate of conviction and centence to the date of £final

disposal of the appzal by the Hi
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government sasrvant is entitled to have his appeal considered on

Q4 merits re
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ardless of the grounds on which penalty has been
imposed on him. Howsver, we cannoi overlool: the fact that in the

vinstandt case, the conviction has h2en wphe2ld by the High Court

admitted by the learnad counsel for the applicant himself. The
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- appslla and other auvthori o dispose of t

i !repl zsentations of the applicant would not serve any purpose.
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Accordingly, this T.A. iz diemiszsed with no ovrder as to costs.

M /’Pj - \
(Pqtan/]?l—-]; 77/)1 (G.P.Shaima)

Member (Judl.). : Member (Adm. ).
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