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"IN THE CEN1RAL ADMINISTRATIVE TRIBUNAL 
JAIPUR BENCH, JAIPUR 

O.A. No. 1/94 
T.A. No. 

199 

DATEOFDECISION 3.3.1995 

~-·Pathak Petitioner 
~~----------------------

l':1l:.......:~a n j ,::.,:: v T~nm,::, ,. Advocate for the Petitioner (s) 

Versus 

_________ Respondent 

l\1L.._JYL.Raf.i-Y·,----------------------Advocate for the Respondent (s) 

CORAM l 

The Hon'blt Mr. ( ) O.P.Sharma, Member A 

Ttle Hon'blc Mr. F.. a tan l?ral:.:.ash, Memb.:;r ( J) 

·:;..-

I. Whether Reporters of local papers may be allo\'-t~ctd to see th~ Judgement ? 

2. To be referred to tho Reporter or not ? 

3. Whether their Lordships wish to see the fair copy of the Judgement?«_ 

4. Whotber it n~llds to be circulated to other 

~ 
( Ra tan Pr.:,J:.:.ash) 
Member(J). 

. ------ --~-

BenchtB of tho Tribunal 1 ~ 

( O.PQ,_,ja) 
1 

Member.· (A) • 

-

~~ 
\ 



IN THE CENTPAL ADMINISTPATIVE TPIBUNAL, JAIPUP BENCH, JAIPU2; 

T. Z.L No. 1/94 

S.:R.Pathak 

Vs. 

Union of India & Ors. Respondents. 

!11r. Sanj<:.:v I~umar Counsel fo~ the applicant 

Mr.M.P..afiq Counsel for ~espondents. 

CORAM: 

Hon'ble M~.O.P.Sharma, Member(Adm.) 

Hon'ble M~.Ratan Prakash, Member(Judl) 

PEP HON'BLE MP.O.P.SHAPMA, MEMEEP(ADM.). 

Shri S.I:.Pc..th.::d: had fil.:cl .:: .. Civil W1:it P.:titio:•n tJo.376/85 

pra7ed that the order of s~.Supe~intendent of Post Offices dated 

service may be quashed, the respondents may be directed to 

clispos.: _.c 
C_l .!_ fil.:d by i:be on 1~.10.'76 and 

5 • l • ' 7 7 a n d t h : y rna :z ]-,::. f u 1:- t h ·= r d i 1:- e c t .: cl not t o tab: an :J 
'I 

appeal No.l94/74 is clispos2d of by the High Court. Finally he had 

salar7 and other consequential benefits to the petitioner. 

High Court view - .c 
u.L the up the C.:::ntral 

1-l("'minist~.::ttiv.::: Tribun.:,l. The >n·it l=·ei:ition w.:;,,3 t~an;3f•:=:L"t·,:::d t•:, the 
'-.1 

Tribunal b:z letter dated ~8.11.'94. from th:=: Addl.Pegiat~ar, 

1/94. 

? 
.Jo The petitioner is hereinafte~ ~efe~red to as 'the 

applicant'. 

4. Tho:O - .c 
LI.L i "' -~· 
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Clerk in the normal cours6 and was furth~r promot~d aa Sub Post 

Master .in 1970. A .::rimin.=,l cas:S- und·=-r S·~·:::s. -109 c..nd -177-A of the 

IPC and Sec.5(l)(c) r6ad with Sec.S(2) of th~ Pr~v~ntion of 

Corruption Act, w~s instituted against the applicant. H~ was 

however suapended by th~ Trial ~ourt. The ~pplicant preferred an 

appeal again.=:t i:.h·=- :.:Eor.~s.=ticl .-::.:.nviction ln the Rajasthan High 

,_ -'- ._, (Ann:·:. Al). 

filed b•?for.~ th·? I-Jio;Jh C·:.urt lS still pending. The applicant 1 s 

t case is that sine~ the conviction of the applicant waa not final, 

it was not or_:,.::n to th·= respondents 1:..:· taJ:.:: ctny dis•:::iplinary 

action C.•jcti ns t the appl i Cctnt and i:.o impose any penal t 1 to him. 

However, without application of· mind and without taking into 

1.~adin9 to 1:. h·=- ctpplicant 1 s 

conviction and without issuing any show ca~se notice, the Supdt. 

of Post Offices, ~ota Division, passed order dated 9.9. 1 76 

dismissing the applidant from Sarvic?. Th;o. applicant pref~rred an 

appeal on 12.10. 1 76 to th~ Post Master Generc.l (Ann~.~) but the 

appeal haa still not been disposed of. The c..pplicc..nt also 

New Delhi on 5.1.77 (Ann~.S). He also .=:ubmitted ~ representation 

() on ."21. :2. 1 79 to the Post Mast.::r Gen.::ral, that the: applicant Has 

entitl·::d to):,,:;: }:.;o.pt und·~r susp.::nsi.:·n till the: decizion of the 

the applicant made a 

further r::presentc.tion on 5~3. 1 79 to the Director Postal Services 

on th? appeals and repres~ntatione made by the applicant. Further 

according to the ~pplicc..nt, the Rajasth&n HigG ~ourt h~s held in 

Appeal No.l9l/8l, Union of India Vs. B.D. Paghuv~nshi 

2.3.9. 1 81 if an a PP·=a l i,s pending against 

--- -~~-~-;.-·------~---------------~----
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conviction, the conviction is not final and it is not open to the 

disciplinary autbc.rit:'t to tab? any a·:tion to impose penalty on 

the basis of the conviction by the i:.rial Cc•urt. The orde-r of 

dismissal was pas2~d in a mechanical mann~r, only on the basis of 

conviction without issuing any notice to the applicant. The 

action of the respondents is against principles of natural 

justice and is in violation of Artie!~ 211 of the Constitutfon. 

As stated abc•v·=.-, the 1-.~apondents had filed pr.:::liminary 

objections as to the maintainability of the writ petition in the 

High Court but there is no reply on merits of the writ petition. 

it't-
b During the argumenta, the lear~ed counsel for the applicant 

produced befor~ us copies of certain judgments delivered by the 

High Court. In Dr.Trilochan Sin9h V2. State .:.f Rajasthan, RLW 

1982. page 511, the High Couri:. helcl that a p•=:rson cannot be 

rem.::.vea from service on th·2 basis of hi.s conduct which led to his 

convict ion so 1 ong as h i2 app:al is p.=:nd ino;;r in the app.:::llate 

Court. The .:.ther two cases cit~d by the learned counael for the 

applicant '"ere Jamaludin Vs. The .~·tC!t·=.- o:c P.c..jG~sthc..n, RLW 1983 

page 191 and Purshottam Singh Va. Union of India & Anr., WLN 1980 

page 5~1. The ar9uments of the l~arned counsel for the applicant 

was tho.t on his conviction and sentence, the applicant should 

have been placed under suspension and final order imposing 
<) 

penalty if any should have been pass~d onl~ aft2r the appellate 

court fil·=·=l t h~? applicant against his 

,.. ' ' ' <4 lnVlCClOn. He ad·J·~cl thai: the .::..ppl i cc..n t I s conviction has since 
_, 

been uph.:ld by i:.h·= I-Ii·~h C(:.Ur t ' altltOU•;Jh this fact is not on 

sentenc~ to the date of final disposal of the appeal against the 

said cc•nviction and S•=:nt•:nce by th•::- High Court, the applicant 

should ba treated as under suspension and arrears of subsistance 

~llnw~nrP pC!yable during suspension 2hould b9 grc..nt2d to him. 

C1 J:.-- ~- w~- hav; h'"'"':l th-o leaxn-;-:1 -:oune-;1 for thE parties and have 
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p~rused th~ material on record as also th~ judgm~nts cit~d b~fore 

th~ issue arising in the pr~sent cas~, although the judgm~nt was 

in respect of action taten under P~jasthan Civil Services 

case the P~jasthan High Court held that· since the appeal against 

the conviction was pending and the conviction w~a not final, the 

order of dismissal was not maintainable. The facta of Purshottam 
-..: 

Singh's case however, have no applicability of the present case. 

In that case, the High Court held that since after removal from 

~servi~~ on th~ basis of th~ conviction, the accus~d was. acquitted 

b7 the appellat~ court, the order imposing penalty of removal was 

not sustainable. 

pr~sent case. This is D7.Dir~ctor of Collegiate Education (Admn), 

\vetS th·~ 

Pr.~v.?nt ion I - .c CoL" L·upt i C•n ll.ct .~nd \·ias s~ntenc·:d 
,_ - und:rgo -•.L I_,_, 

L"igoroue. imr·t· is.:.nmeni: for one y~aL" ln add it i •:On tc, fine C•f 

Ps.5000/-. Th~ respondent filed app~al in th~ High CouL"t against 

conviction and sentence and the High Court ausp~nded the sentence 

~ and released him on bail. Thereafter, the appellant issued a show 
. 

cauS•? notic.~ .:;:.lling ut:":'n th·= t·.::e.pond·:nt to aho'I:J ca.us= why h·? 

~,r S h C• lJ )_ CJ n C• t be dismissed from service in view - ·'= ._, .L his cc•nviction. 

Tamil Nadu Adminiatrativ~ Tribunal which h~ld that once the 

sentenc~ of the respondent wer~ being continued in the app:llat~ 

court ancl •:ctn .::nd •:.nl'j wh•=n r•rt:•C;?•::dings in th·= c•PP•?llat.: ·::ourt 

0 fcom~ to ;:,n •::nd. Till th·:n C!•:t i·:·n und.:L· th.: Tamil rJadu ( CCA) Pul•?S l.t.-.J 

------
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cannot Th·=: I-I on' bl ·== CouL·t anc..lys2d the 

provisions of Article 311(~) and of claus~ (a) of second proviso 

- .c ,_, .L 'cc'r!ClL1C t \vh ich has to his conviction 

on a criminsl charg~', and not of a~nt2nce a~ punishm2nt awarded. 

The r-Ion 'bl.:; Supr<=:nE:: CoU!:t fuxth.=:c h·==ld thctt mer.:=ly b2·::ause the 

senter,c.::, 

conviction doee not cease to be opecative. In any _cc..se thece can 

b== no question of suspending the conduct which led to conviction. 

removal or reduction in rant of a government· 3ecvant who has been 

sentence or order is suspended by the app=:llate court, or on the 

onc.s ·=: •JOV:=:rnm.:;nt S·:::L·vc..nt is .:::onvict•::d on a .:::riminal charge, 

311(~) of the Constitution without waiting for appeal or revision 

as the case may be. If however, the government servant is 

continuing in service a person who has bsen convicted of a 

-rserious off.=:nc.:; J:.j ct o:Timin.:,l •:::ourt. Th·? I-I.:•n'bl·= Supr-em•= Cc•uL·t, 
( 

..... 
hoH•?V•?l", fucth·?L" held thai:: th.:; ci9ht t.:. impos.:; penalties carries 

with it the duty to do it justly. 

9. 

the applicant by the trial court its:=:lf. The learned counsel for 

G _)he appli·oant did not show us ony rule or authority in suppN·t of 
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the plea that at the relevant time any shot·! cause notice was 

required to be issu;d b~fore imposing penalty on the basis of the 

conduct t·lhich led to the applicant's convi•::i.:ion. ThcJ:e:fore, the 

object ion to the imposition of the penalty on the ground that 

show cause not ice was not is3ued <:•l" that prov is iuns of Article 

311(2) were violated is not sustainable. 

10. The lea nv~d counsel for the appl i·::ant stated during the 

argument that conviction of the appli·:':tnt ha:=. :=.ince- bee-n upheld 
-.._j 

by the High Ccmrt in appellate proceediru;J~. The charge against 

the applicant was serious. In our view, the penalty of dismissal 

":: imposed on the applicant \vas justified. Since the respondents 

were justified in imposing penalty of dismissal on the basis of' 

the conviction by the trial court itself, there was no question 

of placing the applicant under su3pension from the date of such 

convict ion and treat in9 him as nnder sus pens ion till the final 

disposal of his appeal by the Hisi11 Court. Therefo;:2, the plea 

that the applicant tvould be: entitled to subsistance allowance 

from the da. t e of conviction and 2(~ nt .;nc.s, to the date of final 

disposal of the appeal by the High Court is rejected. 

ll. It is unfortunate that the departmental appeals and 

representations made by the applicant remained undisposed of. A 

government servant is entitled to have his appeal considered on 

~ merits regardless of the grounds on which penalty has been 

imposed on him. Hovlev,~r, we .::annoi: ov-=-cl.:.c.J: th-= f.s.ct that in the 

'(_1.nstan~t case, the conviction has b-~en uplv~ld b:; th2 High Cuurt 

: : admitted by the learn~d counsel for the applicant himself. The 

charges against the applicant on the bas1s oi which he was 

convicted were grave. Penalty of dismiesal from 32rvice does not 

seem to be disproportionai:c~ to the conduct of the applicant which 

led to his convict ion. Therefore, at this stage, directing the 

_ appc?llate and ()th.~l- ctlltllc:•l"iti,~s to dispo.s•:: of the: apf•eala and 

( ~jrepro.s.,nta t ions of the applicant t<ould not sorve any purpose. 

L ..... . -------------
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Accordingly, this T.A. is dismiasad with no ord2r as to costs. 

Memb·~r ( Judl. ) . Member ( Adm. ) • 


