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Date of DEcision: 23 .~ .• 94. 
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vs. 

UN ICU OF It!IiIA :~ OR3 • 

HO;:T 1 SLE MF: .• GOPAL KP.ISHUA, 
HOU 1 2LE tlf~. 0 .P. SH.ll..f'.M .. \, 

For the !-'.PP 1 i.::: ant 

• • • l"'.l.PPLI2AUT • 

• •• P.ESP011DEHTS. 

!1EME:ER (J) • 
MEMBEE {.~) • 

• • • SHF'.I 1:.L. ·rHi\WP..NI .. 

• • • .'::Hf:I U .[1 • :3H.l.EH~ • 

PEF: H(t! '3LE MF'.. 0 .P. SH,\P.MZ>.., MEMBER (A) • ____ __... _______ ..._..,.-~--------------·1111t·--... 

/ u/s 19 ;_:if the Administrative Tribun::..ls A·:t, 1985, ,,,1her-i::in he hds 

prayed th.::i.t order An11e:·: 11r.::: A-1 d.::i.t.:d.- by whi.:h he was inf..:·rrr.ed 

that since discir,1 lin.:i.ry proceedings u./r 14 .jf the ccs (<:!Cr\) 
er 

P.ule:~ were _:;::t?.nding ct•J':ti!'1st him, pr0m•':lti::in in H:i9ti Sele::tion Gr.~de 

-II 1 under BGR s.:h8me will n•n. b-?. .:illowed until· -3.P~>roval of the 

com:p-~tent .:i.11th.)rity is recei"led, m.3.y be quashed .~::.; pein.J ille::,9al 
I 

ard viol3.t iv.:: of .L>.rticle:s 14 =i.nd 15 of the Gonstitution. H~ h3s 

further pray1=.d that thE. r0sporrlents may b9 directed t•:? promote 

the 9.ppli.:::int t,.) Higher Sel~.:::ti·:>n Grade-II s~ per i:>rders datej 

10.1.94 issued by the Director, Postal Servk:es, J:iipur, 3.nd 

re:•:::eived by the appli.::::ant on 12.1.94. 

of s.:i.tisf.:i_.::tory secvi.::~. Thi?. a_;::.plic::int complet.=:::d 26 yearz ·:::>f 

satisfact•)ry servir:e on 1.9.93 and ther~?.f.::;ore the Departrrental 
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for pr..:>mot ion t;:> the ne:.:t hi'Jher grad1~ (H.SG-II) Rs ·1600-2660 

and found him fit for promc1tion ~n.:1 ac .. :::.:ir.:1in(Ily rec0mrr;?.nded him 

for promotion. On the basis ·:if the r.:::cC1mr~iend.::ttions of the DPC 

the Director, Postal Service.:., J~ipur :i.s~ued or.:le.r for firomo-

tion of the appli.::ant on 10.1.94, 1:>rderin9 his promctic.n w.e .f. 

1.1.9-1. In spite of these clear •:>rders the sur.~:'it. of Post 

The applicant mad.; re:pre.sE::ntation:. in re;:g=ird t•:i his grievan 1-.=e 

Offic2a, S.:.wo.i Hadheipur i:>ivisi·:•n, infc•rt'!'!ed the applicant that 

~ the ::i.pt::>li . .::.:in.t had n·:it LiS!en pr"JlT.oted, 1:-=i:::a.1.i~e a diE.~iplinary 

case under rule 14 of the G.~S C.:::GA.) R;1Le:: heis been ~nding 

.A 

ago.inst him.. A charge-shE1;:t u/r 14 of th~ r:cs (CGA) P.ules 

bearing date 13 .1.94 n3s been is.::: 1.1ed tc• the appliccint after the 

date 0£ his prmnotic,n nam;ly 10 .1.94. The Ghar·;te-she·:t has 

also been issue:d .:m presumptions .:tnd conjectures :tnd the appli-

cant has d·:>n~ n:.thing wron9 to justify the issue ·:>f .:h.::i.rge-sheet 

than the d::tte on. which the ca.=-.e )f th~ a~:·pli(:.:i.nt wa.: considered 

fer pr·~RK·ti:.n by th.::: DPC, pr•)fni.:·tion cannot be: dE:nied tG him on 

numb:::r of j ,_,_d,~ement.s h.=:.ve been cited in supp.::'irt ·:if thE. stand 

taJ~n by the .3.pplicant. 

3. The: resp..:•n<fo:nts in their reply ha.ve sta-r:.ed that the 

promotion of tht: 3.pfli.:.~nt vi:1e '•rder d.~ted 10.1.'J.1 '(Annexure 

A-2) w:i.s s11bj·=ct t:. the: c•:>ndition, e.mc.ngst <.·thers. th::tt no 

disciplin.~ry CO.Se ·1:J5.S f.end in9/C 1)nter:-tpl2'::ed .~q3.inst him, and 

i-1.:..s further directed in tre af·.::•resaid order that tht:: suojt. 

P·:>st Off ices, Saw~i M~dhq:H1r, would ensure: fulfilrrent of this 

cc·nd it ion. ...,. fra.ud ha,] bt=~i:n cond11r:::ted when the .3.pplic2nt 

bis.;..n ho l..:Un1
;; th:: ·:h:ir9€: ;:,f Sub-i:·ostm.:i.:ti::r, s=.hu nag.5.r, anj 
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preliminary investig3.t i 1:in sh•:>i;:=. th.:it the ap;_:ili.::::int was invc•lved 

i::h.:irgt;?;-sh,::_,,:.:r_ u./r 14 •JF th~-· 1:1:.C: (1_.'"'(.:.fl. ) 0_1 .ul:::·s ~ .. 1 . .::.,t:_~. i' c ·=-·11::..-~ , ... n 1 n 1 q4 
- .... - - -·- - :1. - ... .... ._.. -·-· - • r:. • • -

(Annex1.1re z~.-6). Thue, wh..::ri the: order dated 10.1.9-1 .)rderin9 

pror:K>tion of the fappli·::::..nt w.:i;;:: is;;iJ.ed, clis.:iplin::i.ry pr·:>ceedin9s 

were cc·nt~mplatt;·d .=igainst th~ applic -3.nt and there f··:'lrE h8 was 

not e:ntitlcd t·c. r·rom.::.tion in vL::.w ·:•f the 3pe::ifi.: cor:.dition 

contained in the- 1:irde r dated 10 .1 • 04. 

cant citE:d be for .. ~ us .:t number ·:>f rulin9s tc· S'...'!.·Ji;r.;st that the 

in the? circumstances of th~ present cei:;.e, w3.s t·:it<llly untenable. 

The first casi:: rE.:l ied upon b~l him is r .• D. f·~:i.dan Vs. Uni·~n of 

Indis. .:.c Ors ., (1 S188) 7 ATC 894, d.e.~ided by thE! H .. -:;w Delhi B~nch 

of the T.r ibi1nal. P?;1ras ~:, 9 :i.nd 10 ·:>f thi:=. c.:i.;:::e :tre re l~v;mt, 

prom:iti·:·n wo::.re tr,1t in a sealed o:cqer. The Tribunal relyitv;; c·n 

cha.rge-she1:;.t w.:is e.enr • .:,:d upon him sh.~)u 1.:1. n·:·t D2 l~g.::ill~l sustain.sd1 

The ne::.:t C3.Se .:ited by th"~ lt::.:i.rned ·::v1.m2el f:)r th~ ~ppli 0::ant 

was s .s. Damle V;:.. TJni·:n of India .Sc ors, 199:~ (2) ;.:rJ 315, 

decided by th~ Jaba lpur e.en.::h of the Trj.bunal. The facts .jf 

1 -0 yea.rs .:•f ser': ice befcre C· f the cheirge-sh~; ?.t,. 
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conseqLi.t'.':nt ial b~m2 :Eit s of arre:~ars etc. They a.:::.:::ordingly 

re.:•:0inmended to the resr, .. ~ndent.:: th=: r.:~·::::c·n~:ider.::·.ti.:,n of the m:itter 
said 

rel~tin9 t•) tho:;; prol'11•·.iti.:.n of th.: /applL::ant. ThE. nexe. ca.~.e r€!lied 

i..1i;1on b;/ the lcarntSd ccmnsel for th2 applicant ie -that .'Jf Uni•':ln 

of In:1i3. './s. i:.v.Jan1-:iraman .::: Ors., 1993 so.: (L&S) 3.S7. A·:c·"Jr-

ding t·=· the learne.:1 °:01.mse. l for th~ .:-ippl:ic ant, th.: pr:'.'..ncii:-,le 

l;:,_i.J. d_,'.)wn by thE~ Hon 'ble~ suprc,!TIE; Go11rt •.r.1&2 that di. sciplin3ry 

serv2nt. The last .:ase re lied upon by the le:1rnE:d .:::oun;: . .:; 1 f.:i.r 

the .;:i.ppli.:::ant h~ T .K. ~l::i.11-~i:oer_~m:i.l ·.;s. :iirector Gl';;ner::.l 1)f PSll' 

n.:w Delhi ,?,c Ors.; (1989) 10 ATC, 570, deci.:ie.:1 by the E.rnaku13.m 

Be:nch of the Tribun::il. In this j iJ..J.']E:rr.6nt. the T ribun:il held th=it 

initi.:i.t ic:in •)f jiscir::·linary proceedings :tgainst him. ln \~iew -:if 

th.z ratio of the jud-;i~:mi::nts cited ~bov.::, the. learned .:.oun2.el f•':lr 

the ~pplicant ple ?lded th.:tt th.:: actir:,n r.:if th~ r~~p·:m:h::r.ts in n:)t 

allowin9 the applicant '.~ctu:':ll pro:.m.:::0ti·:m in spite ·=·f i2 sue of 

bE.: al lowed to join the promc·t i·:m post. 

5. The l~arned .::ouns.::: 1 f,:>r the respondents cited be f·")re: us 

th..:: judgement .:;f Hon 'ble: Suprerf!t::! Gc>urt in Uni•:'.'n of In.:ia vs. 

thE: le::irned i:::ounse 1 for the respondi:.nts, the Hon 'blis 211preme 

CoJ.rt hs.ve held, ::imon9st .:.there, th:it wne:ri the ,::.:;mpetr::nt 

.... s. 
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prom.:it ion by th~ DP.:, or~ 17:'; in9 found suit:'lblE: otherwise. 

the presi:nt ca.se. Sin·::e in this ~.:i.se after th0 recornmendati·:.r1s 

of the: DP.:, a de:cision W·'3.S tal~n t.:• initi~te dis.:::i9lin:::ry 

pri:1m..:,1tL::m until ex 0:merated of the •.:h::irgE:~ fr.~trood ag.3.inst him. 

The is suo.nce of tht: char9e-~.he1~t 0::>n a s1.1bsequent date was 

imm:Jteri.:1 l. Altho119h .::tn order regarding pr•:Jm('ti·~n o::>f the 

disciplinary case pend in;J/contemplated 3.gainst the .=ippli.:::=:.nt. 

fr om 1 .1 • 94 • 

intenr.:-;rie:d 3.nd =i.sserted that the j1.:i.d9.::ment cited bz the learned 

appli.::5.bility t'::· th~ f.:i.cts t')f the present •:!.:i.se:. In the pre3t:mt. 

c.=..se, _it w2s not rrerely th:it the DPC had .:!leared the appli·::.:int • s 

C'.:1se for ~1ronK·tion, bi1t till the date.~ ·:>f issue of the :ictual 

cant. Therefore, th~ .:;.p1:.ll.0.:ant .::ould n·:it be d"E!nied pr.::>mctl(··n. 
After z .;i. charge-shi::et h=.is 1:..sen i.s.:uEd t·:i th~· appli.:-.:ant, the respon-

dents aris entitle :t t·:· pas:; any pen:i.lt~{- .)rde~r in·:::ludin·J revers ion 

of the applic~nt ·=·h a 13.t.:or date if he ie foun:I 0;;ui:i.t-::t ·=>f the 

/ 

.... -'-'-' 

prc·meiti·:•n h.::ive .:ilre &dy be:: en iss 1J>::d. 

of 
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7. We hav~ h~:?ard tho:: le.~rned cCKll1.3el for the p.:i.rt ie-2; and h::!.'\'e 

us. 

were is 3ued on 10 .1.94., to b~ effective fr.:im 1.1. 94. The: re: is 

a conditi.::m stated in th.:. f•r·:>motion order that this "'dll be 

initiate di.3.:::iplin.s.ry pro.::.:-~~din·~.J.S ai;:i.inst him wa:: tab~n on a date 

sheet were issued. 

9. 'J:'he i2su::: in thiE c::i.se is n·:it wh~the:r the ze.:il.:::d ·.::over 

s~rv211t, and tinder thi.::. pr·J~E:dure. the findin1;i.s ·~·f the: DPG with 

to b.~: opened 0:m r::orn:::h1si0n of: th'= dis.=iplin2'.ry pr.::,ceedings. In 

th-=: DPC is nc1t av::iilabl~. it can be S5.fely .:;:.ssumed that .:>n the 

. di3.:::iplin.:;r7 pro:::>·::e.::din·JS 219ain:;t the ::i.p:_:·li.:::ant) ·=·th~n·dse the 

pr.:•m::•t:i .. :•n •:'.'.trders in f•UrSU·3.ncie of the r-=.-:~omrno:::nd.:tti::.ns cif the DPC 

••••• 7. 
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r:·:>nsidercttion developments tal:in9 pl.=..:e: after the hQl.:Ung of the 

" DPC and dc;:nyin·:;:r prom.:0tion t•:'i the Cif•flicant •:in th~ b3.eis of E1.ich 

against him on a future date. 

parties hav'2; direct ~tPf·lk:abili.t:/ t·:> the:. i2su.s under 0.:.:mEidtZ:ra-

ti.:.n. -R.D. M:i.dan's ca.3e h::.s nc. apr•lics.bility here b.::cause. the 

till the: d.3.te ·:m which the DPC m:::t. D3.mlt::'s case h::i.:; 3.lso n·~ 

until :i ch.:irge-she:o:t had :1.Ctuo.11:-l been 13s1Jed. -~lth:·l~·Jli the 

has stated, 7r::t if the lr:; :i.r:-ned cc.:i11n5'e 1 f.'jr the .applicc:.nt \;.1ants 

sheet is is Si.led, it ha:? n·:· appli.:::.::tbility to the: f.:i..:ts ·:if the 

pr.::sent ·~ase. n.:i.llap~rum3.l 's c.'3.::e i.3 rwt ev-=n re:motisly .:J.f·plicable 

cant' 2 case h2.z not bs.sn Hithh= l.J mere;ly 1:-in thE ·Jr•'.:'Und that a 

vL;:il:tnce cs.ze w.:ie pen:Jin.:;r a·;rainst th~ ap~:,li0:ant without its 

for pr.:.im•:ti.:.n by the J:1PC can b:::· ·;Jrsnted I_:·r.-:\m.::.tion n•:itwith0t.:.i.n:l.in9 
~ 

the f3.1;t that a .:hcrge-shet::t ~s311ed l.;1ter, after the holdin•;;J ·?f 

the. DPC f"te~t in9, but dor-;.~is i·=·n tc· initi :ite di.s.::iplinar~- pr-.:'.lceedi nr;;s 

••••• 8. 
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present case. 

.I. 

of Ho;;;w D8lhi Bt: n:h 0:1f the Tribun.:i.l in Shivl5.l S=i.9ar Vs. Union 

of In..:li.:i, 1:~93 (2)°S1J(CA'!')208. In thi;;: judgement the Tribunal 

h3V€ held tr.=.:.:t if any of the .:ir.:um:3tztnces referred t.:1 in the: 

strucl: dovm. In the: pre21:::nt ca.SE:, .e:ven thr::>..J..J°h the .:1eve loprr.ent 

relatimJ tc• the: de:cision t.:i initi&te! d~scipli.na:cy prc .. -:eedings 
' 

against the ap1:..li.:::ant tci·:>l: pl::i.·::e after th•? h·:ild ing ·:>£ th:: DPC, 

but 1T- fore thE- t~::ne fit of ·a •=t.Ll-3.l pr;;:im.:Jti.)n wa.::.;yiven -=·.:· the 

appli·:!.:,nt, the .:1ppli·-::i.nt Ci')uld ni:>t be •Jrant.:-d prorr":.ti.:in till 

e~:onerated .)f the ch::irges, in viE:w c.f th~ afor0said ju.:lgement 

cf the Tribunal. 

12. T 3J:in9 all the f;:..:-:ts an:l .: ir 1.:umstan.:es ·into .. :i_c.::ount, we 
l 

. 
till the di2i::iplinary pri:: .. ~E.edi n92 against him are t:i)'.'.'°1clu,jed and 

he i3 e::c·nerat.ed .:if the ch9.rges fr.::.med .s.9a.inst him. The OP.. is 

di.smi;sed .at the: admissi(•n stag~, with D•) o:>rder ~s ti:· .::osts. 

Cr~4~ 
( GOP.i.i.L ~·l-USHll~··, ) 

l~.MBER (J) 


