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PER HO'2LE MR, O.P, SHaRM:, MEMEER (A).

Applicant Auhnk Hamar Rajawat has £ileld this applicaticon

u/s 1% of the Administrative Tribunzls act, 1985, wheresin he has

orayed that order Annexire A-1 Jdated. by vhich he was informed

that since disciplinary pr edings w/r 14 of the <08 (2ca)
er

Pules were -ending against him, promotinn in Hic h’ elextion Gr:

-z

<ITunder BCR scheme will not be allowsd until aprroval of the

compatent avthority is received, may be quashed as beingy illeg
{

zde

al

and violative of nrticles 14 and 16 of the Sonstitution. He has

further pray=d that the respondents may be directed to promote
the applicant to Higher 3election Grade-II sz per orders Jdated
10.1.94 issued by the Dire ator, Postal : evvi 28, Jaipur, and

received by the appliczant on 12.1.94.

2. The case 2f the applicant iz that he joined the Postal
\

Department as a Clerk on 1.9.67 and was promcted to Lover

Seleotion 2rade inm 1983, in which position he is working at

prezent. The Levartrant introduoced Biénnial Caldre Pevizy scheme,

A\

under which a second tims bound oromstion to the next hilgher
grade wis £o 0= given to the employees who had pat in 23 years

nf sati
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fastory service. The applicant completsd 26 yearz of
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satizfactory service on 1.9.93 and

2

Promotion Comnittes (DP2) considered the case of the applicant
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for promationvta the next higher grade (HSG-II) Res.1600-2660
and found him f£it for promction ind accordingly recomranded him
for promction. On the basis of the recommendations of the DPC
the Director, Postal Serv1pes, Jaipur issued order for promo-
tion of the agplicant on 10.1.%4, ordering hiz promction w.e.f.
1e1e%4. In spite of these clear orders the Supdt. of Post
Offibes, Sawal Madhopuar Division, Aid not promote tle sprlicant.
The applicant made representaticons in regard t£o his grievance
in January and Pebruaary, 1994 but no acztion his besn taken
thereon. Howsver, vide letter dated Z.2.94 the Supdt. . P
Offices, Sawai Madhopur Divizion, informed the aprplicant that
the apolizane had not been promoted, ks=cause a discziplinary
case under rule 14 of the OIS (2cA) pulzs has been pending
against him. L charge=shect u/r 14 of tha oCS (CCA) Pales
bearing date 13.1.94 n3s been iszued to the applicent after the
daﬁe of niz promotion nam2ly 10.1.%4. The charge=-shest has

also been izsued on Drwsumpflunx and conjectires and the appli-

cant h2s Jons nithing wrong to justify the izsue of charge-shect
to him. 32ince charge-shest was ifzued on 12.1.94, mach later
than the date on which the caze >f the aoplicant was conszidered

3 £o him on

fcr promotion by the DPC, promction cannct be denie
the groand of the charge-gheet is322d to him sabssquently. A
number of judgements have been cited in support of the stand

talen by the applicant.

1]

3. The respondentsz in their reply hiave atzd that the

g

promction of the aprlicant vile order dated 10.1.%4 (Annz:ure
A=2) waz subject t3 the conditicn, amcngst cthers. that no

disciplinary case was rending/contemplated acgainst him, and i
waz further directed in the aforesaid order that the Supit, o
Post QOffices, Sawai Madhopur, would ensure fulfilment of +his
cordition, & fraud had besn condacted when the zpplicant ha

bezn holding the charge of Sub-postmazter, Sshu Hagar, and th

0.0'.3.
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initiste diSCiplinarv procesdings hal hzen takszn but the charge-

-3 -

preliminary inveztigation showus that the applicant waz involved

in it and therefore it was decided to initiate dizciplinary

proczedings against the applicant on 28.12.8 . The formal
chargz-cheact 1,/r 14 of the 2] (2ca) Pules was isasued on 1R.1.94

(annexure 2-6). Thuas, when the order dakted 10.1.94 ordering
promotion of the applizant waz issued, disciplinary proceedings
werz contemplated against the apolicant ani thereforz he was
not entitled to promstion in »1\w 2f the specific cordition

contained in the order dsted 10.1.74.
|

4. Coring the arguments, the lzarned councsel f£or the appli-
cant cited before ns a pamber of ralings to suaggest har the
action of thne respoimdents in denying promction o the applicant,
in the circumstances of the present cage, was ttally untenable.
The first case relied uwpon by him is P.D. Madan Vs. Union of
Indiz % Ors . (1922) 7 ATC 294, Jdensided by the Hew Dellii Bench

nf the Trikbanal. Paras &, 9 znd 10 of thi:s case are relevant,

cording to ths learned counssl for the applicasnt, In this

case i wessteedkobymerribanadkotkst 3 formal decision ko

sheet had not yet-leen ze ved on the employee concerned. In
between the recomrsniations of the DPZ2 about the applicant
promsticn were pat in 3 sealed cowver. The Tribunzl relying on

Fall Bench julgement ocited therein hell that rescrting to

i

sealed cover crocelure in rezpeckt of the emplovee Lefore the
charge~shect was served upon him shold not bz legally sustained
The nszxt case cited by ths learneﬁ zounzel for the aprlicant

was S.3. Damle Vz. nicn of India & Ors, 1992 (2) ATT 315,

decided by the Jabalpur Rznch of the Tribunal. The factz >f

- this casze wers that the emplliyze concsrned, 3 SpEgtdee’ Sorting

Asziztant in the Postal Departrent, was not promoted on acodink
of the ﬁndlgwochcwt izewed on 21.7.84. He had already completed

15 years of service befeore ths issnance «f the charge-chest,

\
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The time bound gromotion acheme was effective from 20,11.83.
The Tribunal nated that the arplicant had already been granted
promoticn ander the time bound zcheme wez.f, 21.9.84 tur appeared

£o - be -* entitled to time boand promotion wee o f. 1411493 with

D
]

consejuential ben:zfits of arrears etc. They as-ordingly

recomrended to the respondentz the reconsideration of the matter
said
relating o the prownstion of +h¢'appli:ant. The n2xe case relied
upon by the learned counsezl fOL the zpplicant is +hat of Unimn
of Iniia Vg. K.JV.Jankiraman & Ors., 1993 22 (Lss) 387. Accor-
ding to the learned counsel for the applicant, th: principle
1zi3 down by the Hon'ble Supreme Zourt waz that 3 sciplinary
proceedings coulld be said to be initisted agjainst a Covt. servant
when a charge-sheszt was igsued €0 him. Parther, sealed osver
plo:euurn with regard to hiz promotion could not be alopted
nntil a chirge-shect haz actually bzen iszued to the Govt.

servant. The last case relied upon by the learnsd counsel for

_,.
P

the applicant is TL.K., Mallaperamal vs, Director Senerzl of PST
New Delhi & Crs., (1%59) 10 A2 570, decilded by the Ernalulam
Bench of the Tribunal., 1In this julgerment. the Tribunil held that
the pendency of a wvigilance case agJainst a 3ovt. servant is not
encigh €9 withhold his promotion anlsss it oulminstes in
initiation of disciplinary proceedings against hlm in view of
the ratic of the judjements cited zbove, the lzarned counsel for
the applicant pleaded that fhe acticn of the razpomderts in not
allowing the applicant sctuzl promstion in spite of izsue of
promoticn orders may be Jdeclared illegal and the applicant may

e allowed £2 joln the promoticon post.

5. The learned counssl for the respondents cited hefore us
the judgement Sf£ Hon'ble Supreme Court in Union of Infia vs.

Iewal Farer, 1993 (2)

i

L 554, In this judgerment, according to
the learned counsel for the resprondents, the Hon'ble Zapreme

Coart hsve held, amongst othsrs, thﬂt wnen the competent

0..05.
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authority takes a decision to initiate a disciplinary procee-
ding against th:s Govt. servant, he cannok be given promotinsn
unlezss exonerated, even 1f the Govt. servant iz recommended for

romstion by the DFC, op bsing found suituble otherwise.

ﬁ

mot
ording 5 him, this caze lirectly covers the controversy in

recomendat ions

5]

the present case. Z2ince in this case after th

of the DPC, a decision was taken to initiate discinlinary

7

procesdings against the applicsnt, he 2onld not bz granted
promotion until exonerated of the charges framed against him.
Thé issnance of the charge-cheet on a subzequsnt date was
imnsterisl, Although an order regarding promcticn of the
appiicant had been isruzd on 10.1.5%1 wide Annswure 2-2, the
promotion order was sabject, amongst others, to there being no
Aisciplinary case pending/contemplated against the applicznt,
Sinece é disciplinary case was contemplated agzinst the applicang
actnal ptomotion vas denied €9 hiﬁ in zpite of the fact that

the promotion'orders have bezen iszued on 10.1,94, effeotive

from 1 -1 094 .

counsel for the applicant, at this stags,

6 e - Tkle 1€‘ Ezl‘n-d

intervened 3nd zssertzd thit the juigement cited by the learned
counzel for the respondents in lewal Kumar's case hal no
applizebility to the facts of the present case. In the present

v thst the DP2 had cleared the applicant's
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case for oromstion, but £ill the date of issnue of the actual

promot ion orders no charge-zhest had been igsued to the appli-
cant. Therefore, the applizcant could not be denied promcticn.
After

'/ a charge-sheet has been iszued to the applicant, the respon-

e entitled to pass any penalty. order incolading reverszion

fwh
g
t
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ater Jdate if he is found guilty of the

tablished Aduring the
disciplinary proceedings. At thizs stags, however, they are not

entitled to deny promction to tle apnlicznt when ovrders of

promotion have already been iszaed.

1.0..'6.
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7. We have heard the learned counsel £or the parties and have
\ \

reruged the records and gone throngh the jadjements citel before

7
us.
2. 3 dzcision to initiste disciplinery procesdings zgainst
the applicant waz talen on 22.12,.923, 38 =een £ran the reply of

the rezpondents and thelr annevwe Fel. The promoticn orders
were iszued on 10.1.94, to e effective from l.1.24. There is

a condition stated ;n th: promotion order that this will be
subj=ct to any disciplinary 2ase, cmiemplated or pending 3against
the applicant. Even if this condition, attached €0 ths promotion
order, ic ignored, the quastion to he Jdzcided by us iz whether

the apolicant should e granted the actaal benefit of promstiin pr

orders dated 10.1.91 in spite of the facot that a decizion to

‘initiate Aizziplinary procecsdings against him was taken on a date
prior to the Jdate on thCh the prometion orders and the charge-
shzet were issued.

Q. The izsus in thiz case i3 not whether the sealsd cover

arossdure shonld bs adopted or nct. Sealad cover nroceduare is
!

ordinarily admnf = where on the date of holding of the P2,

dAiseciplinary proczedings have beon initisted against a Gove,

servent, and under thiz procedure the findings of the DPZ with

regard to the Govt. fervant concerned are kepht in 3 sealed cover
to bz opened oSn concluasion of the disziplinary proceedings. In

- this wcase, ths Aecizion 0 initiate disciplinary prozesdiiaogs was

tatsn on 22.12.93 and promction orders were issued on 10.1.94,
o be effective from 1.1.,94. Although the dzte of h>xlding of

LS
:{,I
i~
0

2 iz not available, it can be szafely zssumed that on the

date of holding »f DPC no daciszion had bezsn taken to initiste

I

~Adisciplinsyy procesdings ajyairst the appli:aﬂ%} ctherwise the

mronstion orders in pursuance of the rscommendations of the DPC

ued, but th

indings of the DPC would

I

v.(,l

+

woull not have been izs

ore Lo examine

H‘n

sealed cover. We have th

(T'

re

have bzen kept in a

n
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the validity of the actior of the re
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aking into
coneideration Jevelopments taking plzce after the holding of the

N
DPC and denying promcaticn £ the applicant on the bacsis of such

dzvelopmznts until the conclusion of disciplinary proceedings

against him on a future dJdate.

10. None of the judgements cited by the lzzrned counsel for the |
8

parties have direct aprlicabili t3 2 the issue under conzidera-

tizn. "R.D. Madan's case hig nc applicsbility here because the ‘

iszie invd lved therein was whether sealed cover rrocedure ooiald

be adopted where charge-shezt had not yet actuzlly been issued

t£ill the date on which the DP2 met. Damle's case has alss no
‘[ applicability to the fresent .case for more or less the same

rzasons £ur which Madan's caze iz not applicable., Jarkiraman's
caze was alzo citgd by the lsarned counsel for the applizant to
support the view that sesled cover procedure could not be adopted
antil 3 chiarge-shest hal actually heen izaned. dlthough the

julgerment of the Hon'hle Suprene Court in Jsnldiraman's case does

u

not simply lay down what the lsarned counsel for the applicant
haz stated, vet if the learned counsgel for the applicant wants

to relv on it to argue that the sealsd cov

ig

r procediire cannot bhe
- adogted in respect of the finlings of the DEZ until a charge-

sheest iz isszuwed, it has no applicability o the facts o

i

the
present case. Mallaperumzal's case is not even remotely applicable
to the facts of the prezenﬁ cusSs becsuse promcticon in the appli-
cant 'z case ha:s not Leen withhsld merely on the Jround that a
vizilanece caze was pending against the apslicant without its
ripening into a2 formal charge-sheet. Hewal IDmar's case, 2ited
by the learned ccunsel for the respondentsz, 2150 deals with the
izzue whather a Govt. servart whose name hag bzen recommended

for promstion by the DPC o Jranted T aestion noky sithatanding

}
o
'
% R4

the fact that a charge-sheet,% szned later, after the hollding of

the DP2 recting, but dscisicon o initiste dizciplinary proceedi ngs

o
‘—t-
th
[y]
o
0]
(1)

had bzzn talen befors the holding of the DP2 meeting. T

‘..0.8‘



AU
will also therefore have no aprlicabhility to the facts <of the

preésent case.

11. The judqgement Jlrwctl" JuplludblP t> the presznt cass is

of Mew Dezlhi Bench of the Trwbun:l in Shivlzl 3agar Ve. Union

=

of India, 1593 (2)3LJ(CAT)2G2. In thiz judgement the Tribunal

have held that 1f any of the ~iroumstances referred to in ths' |
Dzpartient of Personnel & Training S.M. Jdaked 12,1.88 for
adopting the 3sal=d cover procsdure arise after holding of the
DPC, but before grant of actal promction the Govt. servant
cannct be promoted till evconerated. The circumstanéeS'mentiomd
there in incluie.initiation of disciplinary prJﬂnedings.' The

Tribinal noted that para=7 of the O, dated 12.1.62 which

orohikbited grant of praomotion 2o azcount of the 2irouamstancss

taking-place after the halding £ the TRC h3ad been talen note
nf the Hon'bhle Saprems Court in Janbiraman's czse buk not heen

struclk dovn. In the present ,be, cven thwaigh the dzvelopment
relating to the decizion £ inltl i Soip llnaL, 1::1’:6-:&3«3ings‘t
against the applicént tool: plaze after'the lvolding of thz DFC,
but be fore the kenefit'of*actuélAprom;tion vaagiven =2 the

applicant, the zpplicant coaLi.ﬁot be granted promotion till -

zronerated of the charges, in view of the aforesaid Juigcment
& the Tribunal.
12. Taking all the faczts and cirocumstances into. ac:uant, we

are of the view that the applizant iz not entitled to promotion

till the dizciplinary procsed nge against him are ocoo ﬁludnd and

b

he iz errorerated of the charges framed against him. The QA is

A

-

amizsed at the aimission stage, with no order =22 to 20sts,

( ¢.P. CH ( 30PAL THRISHU: )
HEMBER (A) MEMBER (J)



