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Y..N. BHA.f!GAVA 

UNION OF INDIA & 

r-1 r. P. H. 1'13 thur 

M r • tT • D. Sha n11a 

CORA.r'i: 

J A I P U R. 

. . 
VERSUS 

. . 

. . 

D3te 0£ decision: 

Appli.::ant • 

Respondents. 

C.:::.unsel f:·r the: applicant • 

Counzel f•:.:.r the respon:tents. 

H::.n'ble r-ir. Justice D.L •• ~,iehta, Vice-chainnan 

.PE2 HCJil'BI_,E iiiR. JUSTICE l).L. t·iEHT.7l., "\TICE-CHAI!~·lA!J: 

By order d:tb'=>d 8.1::!.93, Anne~·:ur~ A-1, passed by 

tc. h.::.ve h;;:en c:-·nferred by sub-rule ( 3) of F:ule 1E· of tr.,~ 

All In·~1ia Servic.::s (D=.ath-cum-R~tirement Een=:::its) Rules, 

1958 after due cunsultati·::•n 1.·Jith the 0::7::::-verrmL•Z:nt of 

Indian Adrdnis tr3 ti ve Service ~borne ,)n the F.3j.:=t sthan C2 dr•3 

of his p::1y .:;.nd allo\v3nces f·)r a period c·f thr.::e mc)nths 

calculo tad at the r·3 tE: at t·;hich he was drallling then 

available to him. Th•-=: applic:>nt has c·:G,e v1ith :1 case that 

he is having -:t1unbl~rnished recc·rd .:~nd there is n.:. adverse 

entr~, 3g~inst him. It \J~S als::· submitt<7:d by him that just 

Annexure A-2, dated 12.7.93 in t!'v:: above sup-:r-tir:1e scale 

of Rs. 7300-7600 on merit, He h~s projuced Annexure A-4, 

a lett.::r iasued by Shri Govind J·::e r!tisra, !AS, Chief 
£. 

Elect•.)ral Officer tv shc•\J that the c.E .. o • .:ppreciated his 

pe:rform.:nce. He has also enclosed \'lith the ;:·etitf.::.n 

Anne:xure A-5, a lett.::r dated 19.6,91 .:ddreesed by the 
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Chief Secret.3ry tr_:_; him. The Chi.:; f secretary has apprecia-

ted his· perf.:•nnance ond .:-;.bserved th21t his perfonnance \'laS 

e:-:cellent .::ind he h::1s congratulated Hr. Bhargava. the 

the cc.ur.=.e .:,f -:=t rguments • .21pprecia ti•:.n certific-::. te issued 

by th~ State Governm-=·n t af•precia ti no;} th.:- ..:.ri·Jinal ~rork 

in literature and .~\<-Jard8d Rs. 5000/- in 3P,(:.lrecia tion o£ 

tha service rendered. 

2. On beh.::.-.J.f of tb~ state ·:.f Rajasthan. it -v:as 

subr.-:itt-:::d that too caE;~ ::·f tha a.~:-.plic-s.nt t.-.ras revi~\-Jed in 

an objective manner first on 8 c 10.90 and th:::reafte:r, a-;Jain 

.:.pplicc.nt t.·rarrant·~d th-=:tt he shc:.uld nc·t be n~t:tined in 
. I 

service as he has co:::.:tsed tc· l.J.::: efficir:.:nt en.:•U•;r'h fc.r such 

retentic·n and hence a decision W-5-s t~k·:::n by th:: c•:-ntral 

Gc.v::rnmant t.o retire hin: pl.-erna turel 'J_• hlhich is not c.rbi trary 

3. on behalf of th-2: r.::spondents. Union c·f India,in 

( ' receiving ~dverse rern::.rks in his Annuu.l C·:nfide:::ntial ., 
Rep0rts about hi~ ~sntal illness and so~~ of these 

rertlorks t1ere also communicat-sd t·.::. thf3 .:tpplicant.. It \Jas 

also subn\itted tb~,t 'l.lhen the Govern£nent 1.-1as revie\'dng 

the re.:::ords ·=·= the ::.pplic:ant under Rule 16 ( 3) of the 

I. A. S. ( DGR3) , P.ule s in consul t-:J ticn t•J i th th~ st=. t.a 

is ·~Jell maintained .:·n treatrru::mt \Jhich he should continue 

under f'·SY•:::hi3 tr ic suf>ervi.sion •. .;nne:·:ure R/1 is the 

repc·rt of the Hedical 3::-ard which r·2ads ao un\ier:-
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"1-;.t prt?s•::nt. ilientc.l State E:-::aE1ination and 
PsychGdi~·:;:rn:.stic Tests d·:· nc·t revsal any grosE 
psychiatric abnonrtality ~;hich indicates that he 
iR >Jell maintaim~d on treatment \'Jhich he should 
C·:·ntinue und·:::r psychiatric supervisic·n." 

produced the st.~ ten;en t r.;.f ACRs tv s.h.:J\': that the applicant 

to reprcduce th? re1narks r;;riv·:m in the lo.st 5 to 6 y~.ars:-

.. 1987-88 - Physic?.tlly sound. tr:.~n tally he has 
suffer·=d fror..-1 .j.;::pressi.::·n. but has 
im1~·roved very significo.ntly. He is 
gr3ded .3.s an average~ C·f:::icer because 
of his temporary mental illness; •..Jther­
uise • fP-rf.::>rri:ance-t;rise his output was 
g;:)od. If he over-comes his men tal 
set bctck. he would make a good mc·dern 
r<tin.ded r.)f£icer. He is an intelligent 
officer \·,-h:· u . .:.rks ha.rd. ho.·:ev6 r. the 
occasional fits of depressi·Xl he suffers 
from unfc.rtunately. do n·:·t perr~tit him 
tc attain his full potential. A sad 
cast?. C3b:>:·J·=·risation average. 

1988-89 - He has the makings and the p:.tential 
but ls imr;.;oeded by slight raental 
depression. Since the 1st year. his 
ment.::.l health has improved very 
significantly. If he maintains this 
tren :1 he Ehould be able t :, nc·rm5.lise 
soon. 

' 
1989-90 - Suffers from depressi·:·n sometimes; 

othen;ise his health is ·J·: .. ::,.j. But for 
his ·:•ccoSi•=-'nal b·:::.uts .:.£ depression,. he 
is a very good ·=·fficer. 

1990-91 - During the first quarter ·=·f the year 
he did n•:::·t kee~:J t;JC•r::>d health .. 

1991-92 - Stats (:=tf Health - E·.:-bust. 

1.4.92 to 
31.10.92 State c.£ Health Satisf.::tctc.ry. 

23.12.92 to 
31. 3.93 - State of Health -Good." 

d·apression :Lut he h.::.s ir1 .. pro::>ved very significantly. B~c.3use 

of his ter11por.ary r.1ental illness. he is gr::3J.ded as an 

• average • offic•::r .. cth.~rwise, perf-.::-rr:1ance-\llise • hie outf·Ut 

\vas gcod. There is also a r.;~ference in th~ y~ar 1988-89 

by slight r.1•:::nto.l depr.:ssion. ?•.g.:lin ther·::: i.: a rernarl~ 

that his r.1.::ntal h.::::al th has improvad ver:l sigi."dfic3ntly and 
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i£ this trend ia continu·:d, hS: shc.uld b.:: abl-=: to n.:.rrnalis•::; 

sooh. In 1989-90, there is a r-=:r!',ark th~ t h.: suffers from 

for his occasic.n.:Il b:::•uts ·.:·f def.ression, he is a very good 

officer. Durin0 the first qu2rter of the year 1990-91, he 

dj.d n::.t }:~ep good h::alth. Fror._·t 1991-92 onv.'ards .. th.:;re is 

n.:. adverse remar}:s ?lbc.ut his health. In the year 1991-92, 

the remarks against th~ health column is 'Robust•. f'ror:t 

1. 4. 9 2 tc· 31. 10.9 2, th'E: re<t"t~rk is • sa tis factory' and frort't 

23 .12. 9~ to 31.3. 93, the ramar}: is 'G·:·od'. Thus, in th~3 

last three: years, tho"?re is nc· adv~rse rerr.:t.rks about his 

this statenv?nt pr·::.juced .:tlso, there is n.:. other ad•,rerse 

rern.;;.r}:s in his eervic•3 record •::!Xc<:q;·t th3 t of r;,ental 

depression, as referred tc· abc.ve. The applicant has been 

consi,jered ~s a gc<·d .:.ffic·=:r; .:lintelli.;J·~nt offic12r suffering 

frc{:l rnental depressi·:·n and his :t,:;erfcn'nanc<-..: anj output has 

been appreciated also. 

s. 1-:r. R.N. Hathur subrnitted the applicBtion, 

HA 443/94 2nd pray.=d that Af'AR d.:.seiers ;:.f thE:: appli·.:~ant 

v!hich ~·Jere consid·::red by Respondent no. 1 before takint; 

decision to retirs th•::: :tpplicant frcm th:P.ervice M 

produced. ( 2) The file on \vhich the decisil~·n t<:• retire 

th.: applicant has h:::•=:n t.::.ken. ( 3) The de tai 1 s of the 

r11edical exan-;_ina tic·n conducted l:.y th::: f·~ edical Board, r•~pc,rt 

cf t-lhich has t..:::en submitt~d by the Respondent nc·. 1 and 

v~hicl1 has b.;.:m rnar}::.~d as Anne:-:ure R/1. The main controverey 

is about the file nc.. 2 as the reSf·•:lndents, Union •-:·f India, 

ha v.:- clair;1ed the privilege U/ ss 123 and 124 of the Indi.::.n 

Evidenc•=> A·~t. The r•:=spondents have sublidtted in rel::.ti.:.n 

tc:, File N.:). 25013/8/91-l\IS (II) ths t these .:1ocur:1ents 

contain fr-;.:: ::tnd frank e:·::;.res£-1:.:-,n c·f opinic.n at vari.:-.us 

decisi.:•n m.:~kin.;J le1.rels, ..:lisclosure •.::f \-~hich \-.r,_:-.uld 

materially affe:ct :r;.l·.:.per fur1cti•)ning of i.:he Gc•vernment 
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and cause injury tc· th:.- 1:•ublic int .. ::rGst and candour c·f 

-=::-:pr·:: ssicn. It wa:: -3.1 s-:, submit ted that this file contains 

C·:•L1n1Unic.3tic·n With th·~ Stat-: •':k•Vernment. All thes~ 

docunv~nts an~ CCo!r.rnunica tions in official confidence :tnd 

any disclosure •)£ these- . .Jocur.:nts l·:ould cause injury tc. the 

determinati;:.n 21n:l execution c·f public policy an:l rJat8rially 

affect public inter~st .. Regarding file n: .• 3t,(19)-E0/92(Slvl). 

it vl~S submitted th.'=t t th\~ entire file contains fr:e .:..nd 

frank e.:.::presei:.n .::·f c,pinic.ns and delihc-rati . .::.ns of the 

V5rious l·2vels CJf decisi·:::nrr.~~king in th•::: G;_:.vernr:·tent. 

discl•;jsure of whi-::h -vmuld b.:. injurious to public interest 

-:ind candour of e:·:preszion of opinion. SOme h.;1s b.::en said 

about fila ~o. 22011/3/94-AIS(II). In the correspondence 

side also. th-::: .sa:1te privilege has been claimed •. i\fter 

considering the objections of the respondents. directions 

\•.r.~re :Jiven th~t the r·~l~v:mt p;tpers m27 be l:_,rcdu·~ed for 

the perus.:tl ·=·f tho~ Tribun.:ll. H.:>i.Jever • the relevant r.:::cord 

h~s not bE:•:rf1c.•:le av.::tilable tc· hil!'t and there ... is-.::. dir-ection 

not t..:• prc .. :iuce th~:: sai·~~e. As far .::~s tht= State Government is 

c::.ncerned, y.::.et.:::rctay, c..t the ti1i1e of he.:.rin·::J. I·~r. I·lalu \\'as 

pres·~nt -:iS th·~ counsel for tht~ Sta. te but t·:·day h•3 is not 

rr present. Th·=- ;._saistont Secretary. DOP~ Stat-3 of Eajasthan 

subttti ts that no record can be pr·:·duce.j v.'i thout the 

pern~issi,:or.t :·f the Chief 5.-.=.cret:try. ·rhus .• inspi t·= of the 

directi :.ns •Jiven. the rr.:ccr.:l has not been pr-::. .. juced. As 

far as the AC'Rs are c-:.ncerm:::d, the stc.t·=m·~nt given by 

Hr. Sh:!nc.a is sufficient. H0uever. w~ are n.:)t Et po~si tic.n 

to see the prc·ceedings, the \.rie\JS cf the St3te Gc.vernrn•=nt. 

the mode ·:,f consultati·:·n .and ,:,th~r allied m::..tters. i\fter 

the dictati·.:·n o£ th•:! Jud·,;Jment and before the .t!ron•juncernent. 

the St3 te Governrrten t r•H.'ved a H isc. .1\f•plic.:;. tion \·:ihich uas 

rejected and on the direction of the Tribun~l, the State 

G•:'lvernment produce.] the rec·:·rd sh.:)~·.rin·J. th.~ t the· State Govt. 

and the coni.nlittee' so constituted v;as oftbo::: vievl th~t 
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f·'i r. Bh::.rg.::tva. uas perfoncling his duties w-:11 and n·_:.. c.3se 

of cornpulsory retir•3:ment has been made C•Ut. It 't-.1as also 

subrd tted by the State Ge>vernrcr::::nt the. t efficiency h3s not 

been impaired and Hr. Bh:.n-.;Jav-:. was \'lOrking efficiently. 

6. I~r. R.N. Mathur. the learned counsel fer the 

the ab:.ve super- tilfle scale pay C.·f R.>. 7300-7600 vL=:e order 

d3ted 12.7.93 (Annexure A-2). He has invited Gur 3ttention 

to th"=: Indi~n Administrative S·3rvices Pay Rules • 1954 

and submit ted t:ha t the protnotic·n irt this above sur-·er-tinte 

that on~e a promction has baen given in July. 93. tl~n the 

r::ntire recc.rd includin·J the riedical C<:::rtific-at·~. ~'\nne:-:ure 

recc•rd at th::: tirne C·f th.::: p.:.::sing c•£ the prornoticn ord8r 

and the recc.rd v;hich ~·;as availabl•3 at the tin::- c.f the 

passirvJ .:.£ the prOfti•:Jtion order c~nnot oo looked into. In 

support C•f his submissions. he h~s reft:rred l:Jrg·~ nurrtb.3r 

of cas~s incl~'l"_Rg the case •:•f .sh. i3aikuntha Hath Da.s &. Anr. 

Vs. Chief District r'!·:=dical Gt£ficer • E .=.ripada & ~-nr • ~ 

reported in 1992(2} .'1. R 2(SC}. In f-.. ::._r5. 32(iv) ~ the 

!"<. Hon'ble Supreme cc.urt has l.::tid d·:·~·m as under:-

"The Gc.vernr1ent (c.r tht;; P.e:vie\·1 Cornmi ttee. as the 
case m.:::r.y bt=::} sh.3ll hov·~ t•:'l consider tha entire 
record of s;:.rvi.~e b·2f::.re tal:in9 a jecision in the 
rna t ter-of c.:.urse -3 ttaching Ii•Ore irr:portance to 
record of and x:·erfcrtT,.5nce during- the later years. 
The rec::·rd ti:, be s:.:· consio::'iered \JUUld n.:;,turally 
include th·== •?ntries in th•= cc.nfidenti:tl rec.:.rds/ 
chsracter rolls 11 both £o.vourable .5-nd adverse. If 
a Government servant is prof110ted tc· a high.:r post 
notwi thst3.nding the adv.::rse remarks., such re:·Jarks 
lose their sting~ rnort::: sc· .. if the r:.rOir.oti.:·n is 
.based upon l'i\t::ri t ( selecti.x!) and nc·t upc.n 
seniority ... 

in July • 93 and th:;re ~·.ras no ~dvers•?. remorks -3bc:.ut his 
• 

health even frc.rn the year 1991-92 upt.:• the date of his 

adver~·e -sntry ab.:.ut ineffici·~ncy etc. durin9 this p?.ric.d • 
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He further sub"ai ts th::.t the rredical certifi . .:::a te. Anne;,:ure 

R/1 ~ i.::su~d by th·~ !';_.-::dical Bo.:~rd •.-:as also avail.:.ble \·:ith 

the respc.!1dents. Thue, he submits th:it he \·.las pr.:•rnoted to 

a hi-Jher pc.st n-~:-t,~li thst:tnding the rep.:)rt ·::·£ t'b.: Hedical 

Board and the earli•~r r.::marks. He submits that the 

medical certificate c.f _the t-·i.:dical .3·:.::rrd .:ts \-';ell as the 

earlier remarks loee their stin·.J as his promotion is 

based u1--)on r;1erits an,j ne-t u1_:.on seniority. 11r. UD Shanua. 

th•= lea rn•::.j c.:.unsel fc>r the respondents • Union c,£ India • 
. 

submits that und.:;:r tho:: rules, f.')r the purpose ·=·f prorrt.::tti::.n, 

consultatic·n \'lith tho: .:eontr-:tl Gc.vt .. is net necessary. 
\ 

~r:~y it be so_, but he is in thE: R:sj-~sthan Cadre an.j the 

St::;t.:: Gcvernment is v:atc:hin!J hL: perfcrmCJnce and h21s 

prc·rtK-ted him. n.~turally, th-::: natural consequences will boB 

that hi9her prow--~·tion, not\·;ithstanding-, the e-3rlier 

sting, more so, as his prcmoti0n is b~sed Ufon merits and 

n·:Jt Uf•On seniority. It r;Jill n.:• t be out c,:E pla..::e here to 

has b·~en. subr•1itted :::.n this l)Oint .jurino;;J th?. cours•::: of 

arguments. 

7. 

b:::en Ji.:;cuss·::d by I•1r. l'>athur. H•:: subti\its that more 

irnportc::.n.::~ is t·~· b~3 given t.: the recc.rd and P'~rf·::.rm~nce 

durinoJ th::: l:.t::r years. He submits that durin9 the ~.:ter 

years. i.e. 1991, th.=::r-= is nc· adverse ra:nar}:s about his 

health ~nd particul~rly -~b.:.ut the r~·tent3.1 ccndi tic·n. On 

th::. c:.ntr.::iry. in 1991-92 11 the r•::!m~rk is that th~ a;·plicant 

i~Z- h~vin9 •robust hE:o:tlth' 3.nd in 1992-93, his health was 
I 

f.-_::,und to b.: satisfact·:.•ry -~nd good and thereaft.::r, th~re 

is n·:• entry. Thus, the l'Eitter rert!::~rl:s .=tbcut hia he·3lth 

als·:.. go in his favour and it. c;J•:.es t.:.• sh:-~·i that h-= is 

perfc-rri.in9 his duties faithfully -':lnd sincerely and his 

\•Jc.rk ua s i:ound sa ti sfa c:tory and n.:• ajverse rer•.tarks '.•!ere 
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198 7-88, 88-:=:9 ,. f:;9-90 '2!nd 90-91. In all these rem3.r}:s of 

the pa;eviq5 years.. ther·= is a raft?.r.::nce th3. t the appli·::ant 

sitJnificantly. It 1.·1as alsc· menti::med that his performsnca 

v-ms ·:Jc:od. 'Lhus., ha subr.1i ts the t in the inst3nt case • th~ 

cas·= c::f Baikuntha H5th Das Vs. Chi·::£ District I<edical 

Officer ar_,plies \·Jith full f•:Jr•::e and the action has tc:. be 

considere-:1 as arbitrary and capricious. He has aJ.so 

c.s.N. !·1urthy. r·=port~d in 1992(2) SLR 352 and submitted 

th.:~t the princi~~lez laid dc·'I.-.TI in p:r:s. 32 in the case of 

Baikunth Nath Das h=-.ve 3.lso b:::en f·=-'llow-3d ~nd apr·roved 

in this case. 

e. tJ1 r. !•i.a thur h~s •Ji ted before us the case .::.£ 

S. Rar&Iachandr.3. Raju Vs. State 0£ rJrissa 1 reported in 

JT 1994(5) sc 459. Their Lc.rdships uer~ .::·f th~ vieH that 

nth~ 1.3.to1 is n.::Ai viell-settled that though the .:•rd.er ,:.£ 

cc·rnpulsory r.:tiren·tent is nc·t a punishment .3.nd the 

tJOvernment employee is enti tle.j to dr·=n·r .:tll retiral 

b·;:nefi ts including pension 1 th~ Governr:1ent must ex·~rcise 

its f'0\'11er only in the public inter•:::st tc1 .::ff.:::ctu6~a te the 

effici.::ncy ;_)£ th-:! service." Their Lordships., in f.Sra 10 

c.£ the judgment., \'Tere cf the vie\·l tlBt "}::.ee1:.ing these 

princiJ;·les in rnin·:l and C•n ccnsiderin·;J the facts e~·:tr:::~cted 

hereinb·~fc.re \·;e find th=.tt th:2 e::ercise .:1£ poi.·Jer of the 

g.:;,vernme:nt falls in th:: cat~gory c·f arbitrary ·~:·:ercise :-·r 

pc.Her ·:'r f-:iilure to tak~ th•~tot.3.l r~cc.rd of service int.::. 

consideratic:-n obj.::ctl·..rely but has taker,t~)nly the sc·lit·3r:t 

' 
advers·= r·~port for the year 1987-88 aE a fc,undation to 

compulsorily r.:::tire the .:ippellant frorn S•3rvice. •• Their 

Lordships h:tve used tho3 'i.·mrd "e:bjecti'Jely" in this case 

inztead 0£ su!:oje•::tive consider~ tic·n. Th~ scli t2ry ~dv~rse 

entry h.::.s been consider.;::d - is no:)t suffici•::nt for 
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cor:tpulsor:'l retirement.. In the inst:=tnt caze., n.:.l\tl., it is 

cle·;ir th::tt the State G..:..ve:cnr:t.::.nt ~nd the Corc.rr,itt.:=.e 
, the applicant. 

c,:.nstituted -v;~s t)f the ve\'1 th:tt t•ir. E.h:..rgavajsh:•uld not be 

retired as he v1.;re p~::rfonning his duties ~fficie:ntly. It 

and should n.: t be .~rbi trF.J ry. Th·=re is n::.thing c.n r.=:::cc.rd 

to sh•:JW that the:: St3 te Governm:::n t has tak·.:::n a view .t·Jhich 

W3S inccrrect and the Union of Injia was right. In fact. 

Bhar9ava t-;as p•::rfcrriiin.;J his duties very effectively and 

so-called sickneas has n·::t irnpair·=d the p•=r.E•='rm.~nc~e. In 

such circurr·stanc~s. we are c1£ the vie'o'l that th·= action 

taken by th.:: C<:::ntral Gc.vernrrtent in ov•:=: r-riding tho:: viev.rs 

foundation. 

9. Even if we taba into c.:•nsiderati·::Jn the m.=dical 

report, Exhibit R/1,\>lhich t:as also ·:·f a prior date. i.e. 

of a peri·:·d prior t.:. the promoti:=·n p.:.rio.j even then it 

do·=s n~:·t specifically say th: t th:-: re is any abnGrniali ty 

which m.z.y 3dversel~,. affect the \'JOrJdng. on the c.:mtrary. 

the report re~r.::als th.:;t the tests d.:. not rev.eal any 

psychiatric abnc.r.nality t·Jhich indicates that h.e is 't'i•Zdl 

rrt.aintained on tr.~a tr:t.ent \·..rhich h~ should continue under 

psychiatric supervision. 

10. The second questi:·n \·7 hich n.:;;eds ccmsideration is 

ab;::,ut earlier rep.:.rts in the ACRs \·Jh:.i.ch hav•:: t.een re£•3rred 

in tho:: earli.:::r part of the judgment. There is n.:. C•:)rnj_:·l~int 

against the ap:f-licant e;.:c•=pt ·::.n thE, health ground. The 

judgrnent .:,£ B:dkuntha Nath Das (Supr.;i) has b.;?en consider.::d 

in the varic•US subse•;u~nt jud.;;tr:l•3nts and the vie':: t3l:en 

h.:t s been ar .. prov-=-d in par.3 3:2 ( i v) • the wc.rds "be fc.re t::..}:in9 

a decisi-:·n in tho: r,·,att·~:.:.--·.:·f course :1tt.:..chin;j r:wre ir,l;ortant 

to recc.rd ef and r·-=rfc·nrt5nce during the la.t~r yeqrs". 'I'hus • 

••• /10 



10 -

there is 3 r;1andate that the 

can be c.:.n~ddered .. Hmjever. mc.r.a ir<:porto.nc-3 tc• rec.:,rd 

of and f•erf.:.rrnance durin9 tho::: lat·~r y.:;.::..rs should. be giv•::n 

more: ueioJht::tg•?.. Thus, it is a c=:tse .:::·.£ h~alth ground .. and 

from 1.4.91 to 31.3.93, nothing 3dverse has ~een f~und in 

the hraal th c·f the applicant by the Revi•a\·dng or tha 

Rep.:;rtin;J Authurities and there is fl\) ffl·~nti·:·n of the 

applicant has succeeded in ·;:;~ttinr;J the tro:::3tment .~nd in 

th3t he is tt~ell maint.ained Cln treatment ·which hs should 

continue". Thus. th·::.r-3 is .:. p:,sitive repc,rt. !'.nm~xure R/1. 

that he is t·Jell r·.:aint.3ined ~nd the d·~fici~ncy .. i£ any .. of 

end on account .,:,£ \11•:::11 ritaint·3iiF~d tre.:ttrn·:'.mt and tfi.:::re is 

observati.:·n th~ t t}·,ere \lias any i.=•eric·dical depr•::;ssion during 

th~ last :! to 3 yoearc. C•:m1pulsory retirem•?.nt is a m::ttter 

in "•hi ch c·ne has tc· find out th~ t wh; th-~r it i•3 .3 ca. se in 

there ie :. s;•osi tive finding in favo1Jr c.£ the .:.f£ic·?r :1nd 

there is an apprecia ti.:·n c.f his '.lc.rk in the l.:s:st three 

t: ye:trs by the Chi·:::f Secr~tary and ths Chi•:.£ El.3ctoral 
} 

offic..::.:r .::~long\·lith th~ Gmrernrro.ent•s at'li.:ard of appr·~ci.ation 

certificate on 15th r .. u.;ruet ... 1994 .;JO~s to shcM th:3tt ther•::l 

-v:as n::· immedi9te cause for thE: cc•rr.i)Ulac>r:y r-::tirement of 

the applicant. 

11. \lle Hould 1 H:-= to discuss th=:. reply gi v~n b}' tt.e 

State of Rdjasthan. On page 3 of th~ reply. th~ 3t:::tte ::::·f 

Raj21sthan h.:.s corn•= •Jith a c.:se - "It is su:bmitt~d that the 

first on 8.10.90 .:tnd thereafter r·~vier..;ed ·=·n 1.10.91 and the 

and mental condi tiC•i1 cf th~ .a,pplic::.n t ""'t~rranted that he 
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efficient enough for such retention and hence 9 decisicn 

r.·Jas taken by the c:::ntral ;J,:_,vernment t.:• retire hir.:t 

pr~maturely." The St·:"1t·~ Governant. in its reply~ has not 

and agreed \-lith the vi~l.-1 cf tbe .::entral Government. n..:m-

supply vf the r·~levant r·:<cord is vi tal in th~ inst:mt cas•3 

and adverse inference can be dra• .. m. 

12. Ap::trt frcm that .::.no:: impc•rt2:tnt factor is th:=. t the 

cc,se C·f the .applic-:'tnt \l!as reviEn·;ed orl 9.10.90 and 1.10.91 

and it toCJk more th':ln t'VI·:· years to dE:cide th~t th•3 

retenti·::-·n cf the 3pplicant in service is n•Jt ~o·.'arrc.nt.:::d. 

Thus. within ::t f·~riod of tl-lu years .;jfter the nte.,::;ting c1f the 

ccnsid~re,j. and this f.:t.:::t also:· •Joes t.:. sh.:.\v th;,.t the 

certifi~ate 0£ the Medical Bosrd issued vide Annexure Rj1 

h3.s not' been pl:.c8d befvre the: c.: .. r;tmittee and the RevieH 

is a point ~Jhich rern3.ins un.~ns'•lered ·=·n behalf c•f the 

a £t2 r 9·::tlin·J the certificate.. .n.nnexure R/1 and t·.'h~r this 

R--:::vie:w C.:.mni t to::e. 'rh~.;: sulxnissi.:ms 1r.ade by th~ Union of 

fre€: 5n.J frank e:q)ressic.n of opinion at v-3rious levels. 

dise-losura .:.£ Hhi ch ~-:.:;tij:d m,:t teri~ll~r a £feet f·l"·:•J;.-~r 

fur.r:::tionin.J C·f th•? Gov-srnm~"ln t -:tlso go·~S t . .:- show th~ t tb..:: re 

"~Jas a [,)Ossibili ty of di vero;:J•:mc·=: ,:_:,£ opinion. This 

possibility c:tnnc·t b·'::: rul.=.d out tlK·Ugh there is nc·thino;J 

h:: fv r•: the Tribuna 1 to .::. r1· i w:~ at such findintJ. It is only 

a questic·n of dr~n·:in•J .an inference c.n accc·unt ::•f th~ non-

projuc:ti.::m of th-::: relevant records inspi te ,y£ the dir·~ction 

so given. r.~.J.·~~f.·, .. ·1 J/·(.,~-~.1_l1 st ... l. a~·~·-<t~ .. !_--~p~:,,.,li c.1"'"L~~l=-'~~e....c-.. :t 
;~!tc.lv-.> 1J ..... J -Jt~J\ I i'V-i'll,.,_."'-(.,~.t ,.( .,, r~·pi-t J -4·•/s. ~-..(.-.·Tl.-.:.j 7,,... .... ..,.~--~ r 

13. This ~s a also an additional gr . .:.und \Jhich o;;ro.:s 
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on the ground that the respondents hav~ cor,le t·.•ith a cas.: 

in their L·eply th.::tt on account cf mcntrtl and physical 

d.:pressi . .)n, the a!)f'lic<~n t h:,s br~en retired cot~·,pul3orily 

and orders h.:1ve b:~n i-=:sued 'unC..:::r sub-rule(3) vf rule 16 

c.£ thE": Rul~s of 19SS. The le&rn"='d c·:·uns-=1 f•:Jr the 

applicant subrhitted that Rul·~ 13 provides that t·:here the 

Servi.::e is suf£-?.ring fr,:;r,1 a pt(:rsical .:.r rr,.:;;ntal disability 

which in its cpinion intsrferes with tha efficient 

dischc.roJ8 of his du ti·::: s, it m::.y direct hi1T1 to undergo 

medical e:·:amin.~ ti·:·n v1i th a vi.:;:w t0 r.o; tir•::: him fr..::.m s-srvice 

Rule 13 is reproduced as under:-

"13. Invalid gratuity ·:·r pension:-(1) V.Jher•3 
the Governrn·:m t has reasun to b.;:lieve th:. t .a 
m•=mbar c£ the Sarvice is sufferin·J from: 

(a) a C•:·ntagic.us disaase, or 
(b) a physic3l or mental disability which in 

its opinion interferes with the efficient discharge cf 
his duties, it may dir.:ct hin·, t.:. under.JC· r:,edical •:::·:amina­
tion v'lith 3 view tc• retir::: him from S·~rvice on in·,/3lid 
gratuity .:.r p~nsion, .::ts th.: cas-: may be. 

J.. mer1.ber C•f the Service also may. if he feels • 
th~; t he is n.')t in a fit st3 te •:Jf he.~ 1 th tc. dischar•;;e t.is 
du ti•:;:s. ar•ply t.::. th~ GvV·:=!rmr.ent for retir~m0nt c.n invalid 
gratuity r.:.r pensio:.n, ·3.S th:: case may ba • 

.. 
• • • • • • • • 

Thus. th·= case _-:.f th-9 ai~·:Plicant is that there is a special 

P.ule 13 Hhich o?.n:tbles the Gcvo:rnrn~nt to r';;;tire a :n•::mber of 

in its opinion interferes with the efficient disch3rge 

rJf his duties. The case C·f the= 6,r;:l};lic=...rtt is tha. t the 
' 

Rule 13 can be invc·ked at th~ rc~.::.st but sub-rul·~ ( 3) of rul·= 

1E.cannot be invcY.ed :ts the central G.:.v~rn~~·,ent as ~Jell o3S 

the St3.te Gc·vernrr•ent h3.V·~ corn.: l·JitL a vie-t·: th:tt the 

applicant \.;.:,.:; suffering fr~:.~H mental de.;,.)r•:::ssiun. 

dischar.;;red from the Service .:·n ground c·th~r th:::n those 
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gratuity •:.?v-:on or p.:nsion. Rul·::: 15 ; ~· .... ::. 

11 15. RetirciTt.:=::nt fr·Jm servic•: :•f =... memb.~r of the 
S·=:rvi•:!·?. in certain ca S•'::S and gre.nt o£ l·:lqve:-

( 1) ~- memh~r .:.£ the Servi·~e who h'is b~en decl:ar·:::d by a 
r.·1edical Bo.~rd tc· be p"=:n;,an•::ntly incc.po.cit~b'::d f.::..r fu~~ther 
service sha~l. if h~ is on :luty. be iuvalidat~d from 
service frcr.1 the d.:.. te ·::,f reli"'!f ,.,.;hich shall be arran9.:::j 
't'li thout d.:aL:!~' ·=·n ro:;:r..;:.;,ipt ·=·f the repc.rt c•f th-::: Hedical 
Beard c·r • if he is 9r.::.nted 1-::::~.ve under sub-1·u1e ( ::) • c.n th!:! 
expiry c·f .:;uch le.~ve. 

Prc.~.rid~d th.:at if he is on leav•=: at th8 time of 
r•::cei1:·t of the report ·::·f the r-1-=·jical D·:.·ard,. he shall be 
invalidated fron-.. S•~rvi..:::e on th"? expiry .:.£ th~t leave cr 
extensic.n of leave, if ~ny. gr:mted to him und.::r sub-rul•:: 
( 2). .. . . . . . . . . . 
It enables the G::;.vernm~r: t tc· reti J:."B a rnernber of the service 

incap-::tcitated for further service. The co:.ntentiun of the 

learned CGuns~l for the ~f~licant ia that there is no 

finding •:·f the l edical Bo3rd ·:ioJ·5inst th·:::a.;·plicant as 

specifi•::.:.lly rn(~n ti :.ned in Annexur.::: R/1 that there is any 

mental ·::~r phyoical disability and 1·1hich is lH:el~l to 

The c.:mt•:mtion c,f ,t1-Je learned couns•:::l for th:~ r-=apondents 

is i:h.:'Jt sub-rule (3) of ~ue 16 jc.;:::s n•:·t apply. Under this 

central G . .:,vernm~nt in cc.nsultdtion 't:ith the Sta.te Govt. 
I 

in public inter.;s t fr.:·I'·l servico: on the da t•=- on vJhich such 

member co;npletes thirty ye.::trs .:.£ qu=::lifyin.;;J service c.r 
on 

attains fifty ye.srs .:.£ "5-JI?.: c.r,lany .:late th,~r.::after t.::. be 

specified in t.:ho:..:: notice. I•; r. iii::, thur submits t.h3 t ".·rhen 

there is a speq.).al r·r·:•vision r•sl:;.ting to Rul~~s 13 and 15 • 

even then the pr.:.visi.::.n c.,::.£ sub-rule ( 3) of rule 16 cannc.t 

be invoked. His cas~ is thst in case of sickn~ss cr 

in•::ap::tcit::,'•· : .. rule 13 or rule 15 can be ar-plied but 

sub-rule ( 3) of rule 1t:. ccnnot be apr,lied. Hr. Sharma • 

appe.aring on beh::tl£ ::·f the resl:.o:·nd.ents. Union •::·f lndi~ • 
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1987(5) :3LR 2S- G.V. N.':lray.::,.nan Vs .. u.o.r. & ors. In 

this c':!se~ rr:r. n~rayc.nan t·;h:· \.vas the Deputy Inspectcr 

duty bet\.·J•~o:.:n 14.10.73 ,:.nt'i 18.11.73 and .:..gain he: £-ell ill 

Idiop.:1 thic Polyneurc~·pa thy of tha ·3uill~in B.~rre ty1=-e. 

N.-:!urosurgeon. In tho:! first certificate • the doct.=·r '"'as 

and physiother:=.r=·Y f(:,r full recov,..~ry. In the second 

pre::ent recovery is sufficient b:· 2nablfj him to a tte.nd 

tc. his c_..f fice uork f:::.r which h~ is fit. The third 

certific2te was also issued by the same Doctor 0n 4.1~.74 

th.::lt he is rec.:.v•:::ring frc·t•1 illnr-;s:3 and is nc.w fit to 

~;ith a request to constitut•::: :.. Fiediccl l?.o~rd to e:-::amin·3 

'<: tho2: peti ti·:·n~:r: :..nj send the Repcrt of the h edic::t.l B.:;.ard 

immedia t·-:ly. 'I'h:: Hedical Bu21.rd re,p.:-rted -

"~iru G. v. ns.r.::. y.an.an. IPS. I_ ffg. DI·::.:: h.~s bo::en 
on rc,.:::dical leav·~ fr·:·m 5.5.74 for treatr.·•·:mt ;:.£ chrcrtic 
Guilla in B.:1rrc:: Syndr•:Xt1e. ~.s a r·=..sul t of tlids disease. 
his b.:.d~,r muscles are re_pc·rt·::d t~:> h3tveL,_v'ast<=:=d and his legs 
are n•: t abl.:: to SUf•purt t}',a ...,;eight c.£ his body. Thiru 
G.V.N. Has due tc' return to duty eon 1.12.1974. He request·::d 
the Governrn·?:nt to give him a posting. · He has also 
produced a H.C. from a Doctr_jr. The Doctor h::ts certifi.::d 
th::tt Thiru G.V.N. has shc·v;n neur·:·l.:.gic:illy a v·::ry goc.d 
ih\t:•rover.•ent. He is of opinicn that his pr~~~ent recovery 
is sufficie.nt tc "?nable him to a tt·:::nd t·:, his office work 
fc.r which he is fit. This certificate is enclosed. 

Thiru G.V.N. is an Off9. DIG of P·:1lice. He has 
t·:· tc•ur .-:xb=msively fr:d:- F..erformint;J .:1nnual insp-:ctf.:m of 
vBrious units in the District in the Range. He has to 
advise and if necessqry sup~rsede th·~ 3.Ps in times .:,f 
grave disordar~ takin'J :.ver full control of 1:h.:: situ3ti:.:on. 
He will have t~ pay particular attentiQn to the training 
and disci:r)lin·~ in th~ P·:;lic-:=: Fc.rc.:=. It t-:ill b~ clear from 
the· ahc•ve p:.::.si tion that th1:: DIG c.f Folice has a very l=..rg·~ 
mea sure uf ..;;trenous e:·::ecuti ve \·rork to do. This viould 
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ent.'iiil l.:•n•2 tou1-s. at t.:::nd-3n~e at ~nd inspection of 
parad'?s. zup.~rvL= .. i·:..n ·.::.f laJ.:·.;re scale band.:.-bust fer visits 
of VIPG. H~nce. =.s DI•T c•f Poli·::o:. Thiru G. V .N. .:k..::.s not 
mer·=l~' hav•::: t:, de• c.f£ice v:ork but he has also a large 
mea sure :::.f execu ti v~ ,.,.ork requiring physical activity. It 
h•:..s been r-ar,orted t.:. th3 Gov-8rnm·~nt that G. V .tJ. is ·:ible 
teo walk \·Jith th.:.:vai.j. of <:!rutch·~.s. 'I'he Gc:vernment, th::!rt::fvr·2 
cc.nsid·~r th.::t G •• u. ri:a.y b<:: pla.;::.~d b•2f·::•r·: a Eedical Board 
fc·r :=. definite r·=commo::nd::iti::.n a.t .. :o1t hia :titnt?.ss tc perfor.-~1 
nc.t merely .:.f:fi.~·~ \·Jork but -3lso e~-::ecutiv~ ~K·rk. Tr..~e 
Supdt •. :f G,:::JVernment General H·:.sr..::·ital is requestsd to 
cc.ns tit u b~ a hedi .::a 1 i3•_.::3 rd t.:• ·:::~-:amin·::> th•=: ·:·f fie·=: r 2:. nd send 
the report of the 1-it::dic:tl Bo~rd t·:-:· Gc•v,.~rnm.?.nt irnmedi-5. tely. 
He is -::tl3o reqr.wsted to intinl::tte ths .:·.fficer th: dat·= and 
tirae ·Xi vihj.ch h·= should .:.ppe=.tr befc-r.:.: the 1-iedical Board. 

Th~ supdt., G.G.H., nadr.~s is r"=quest.~d to r·sturn 
th·~ certific.sc te .-:Jf rnedi·::a 1 fi tns S3 t.y- the Hedical 
Attend:mt c-f'.fhj_ru G.V.N • .:,lc;n.;:with the report of the 
Hedical Board.·~ 

pe ti tic.n•:::r, tJlr. N-3.rayan.=:.n in this cas~~ thrice and rccornrHend-

ce rti fie:d that th~ .:.£ fiC€<r is sui£~ rino;J fr·:·r:·~ Idiopathic 

a period :~.£ 3.bs~n.~e frorr. duty c£ si~: m·::.nths is essentially 

nece.=::sary fc·r th~:: rec.:)l/'ery. Th-= St-~ te •3overnn.:::nt, ta}:.ing 

into:• C·::-·nsiderati<::·n the duti~s reported that tb:.::: DIG of 

Police ~:ill n::·t have t..:; sit in tho:: of fie.;; but hE; -;.Jill have 

to g•:, in the field to .;::.:,n trol the l::.t\<J and or::ler si tu:t ticn. 
be 

It H.::ts also re:r:...:.rted that th:: :•ffic.~r uill also,'requiro:.:d to 

undertake long tours, ·3.ttendance at and inspection c·f 

of VIPs. 

supervision of larga acale banda-bust for visits 

It l:JqS also adtr.itt·:::d pc·ieition •ffia.-t the officer 
"""'!-_1. 

\·las n.:.t able tc· \·JalJ.c wi thc·ut the :. id of crutches. The 

aevised tc see}: the retir~n,.::n t under sub-rule ( 2} c-f rule 16. 

the DIG. The Ga~ette N0tific~tion in this behalf was also 

published on 16.12.75. 
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15. In th~ light of the said facts, we will also have 

to consider sub-rule(3) of rul.:: v:.. Sin•:e this it~elf ·:k.es 

nc.t cc,ntain any fJUidelines. dir~ctir:.ns or cri to:: ria • the 

instructL)ns isEut::d by the Goverrnn;::nt furnish an ez:3ential 

and s•luta.ry procedure for the J.·Jurpose of s•::curin9 

uni f,::,rrni t~' in application of th:::: rule. Thes-·= instructi·..::·nS 

under:-

urn ·=t •::as~ in 'ivhich an offi.::o::r's int·3·;:rit~l is 
not in doubt if his physi·:3l •:•l." ment.::tl crA1-:li tic·n is such as 
t.:.' rrt3}:e him in-::fficient f.:.r further service, it would be 
ar.propria t-s t.:• conaidE:r hin fc,r r:·r·=mo. tur;::: retirem2n t. 
Hov.o.:ver. in such c:. ses, it rn:1y be .:lesir.:sbla, one·::: it has 
been .jeci.J.ed with th.::: -tippr,:.~·al of th~: Central •3overnr:l•::nt 
tc. retire an of£::..c·=r prer.-tQ.turely, that th:: St3te G:wernment 
first ::tdvlse the ·=·fficer t::. opt to r·=tire under sub-rule ( ::) 
c.f rule 16 of the .L...IS( D•::RB) Rules; furiaal acti.:·n und•er 
Eub-rule ( 2) bein·J taken only in the ev·::nt o'f ths <..:.·ffic~r 
failing to avail himself of this advice.» 

Thus, in the cas·a .::,f G.V. Haray.e..n~n. th:.:.; advice li-Jas given 

in th·'= li9ht c.£ th·?. ·;JUidelines issued by the central 

not m=t :le t·:.' the officer tc. opt to retire under sub-rule ( 2) 

:d: rule 16. In the cases C·f .5ant Es.r•:t.Shs.nna Vs. State of 

Rajasthan. r~ported in AIR 1967 sc 1910 and Union 0£ India 

vs. r:.P. Jc.s•=f·h, repcrted in . .;IR 1973 sc 303 and in the 

t~~rs, r;;p.:;rted in AIR 1977 sc 2411, H:.::..n 'bl,.;;: Suprerne court 

t·:as consid:::ring the guidelino:s i:=:dued by th:: Government. 

Their Lordships W•::re tif the vie\..; that \-Ihile purity in 

adrnini~tra tic·n is t.:. be de-sired. the security and r:torale 

of the services h3.V.:O also t.:::• be r<1aintained. It is bec3use 

of these cc.nsider.::~ ticns th.:t t th<?. Go~·ernr··;en t has issued 

appropriate and reas.:,nable instru.:::ti::,ns to gui·je the 

authorities in passin·J orders for premature retir·=:n· • .ant. 

In tht~S8 cases, their Lordshi.~::os h:av.-:: taken the vie\'; .that 
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ordinarily, the guidelin6s issued Ly the Governrr1ent should 

be fc~llov:.=::d and in c.':lse ::.f c:::~ccptic.nal circumstances or if 

ne\·1 circunst.~nc8 justifi:::s any diff,~rent app:..-c3ch, then 

there can be 3. slight variation and t'fhich will h3.ve to be 

explained by the State. 

1(.. N:·\·l the questicn "•Ihich ne.2ds considerati·:·n is 

that \1hy th~ .;;JUidelines is~.ued in para 5, ~-!~ find, as 

extract.:':!d in tl"Ja judgr•t~nts c.£ G. V. uarayanan (supra) and 

Shank.3r Pao Vs. G)vernm.:-nt c:•f India, ( 19 71) 1 hLJ 30 2 t-1ere 

not follo';·Jed. Eveh in p.:lr.:t 8 ;_)f the Judg.-rt•:On t c.f G. V. Ns.rc;yZi­

nan, ;·1hich is cited by th:: le.s.rno?.-:1 .;::.:·un~~l f.:•r the 

r<::spond-:nts, the directions h::tve been reprcauc~d c-.nd it 

was ordinarily n~cesaary for the Government first to 

advise th~ officer to opt to retire und~r sub-rule(2) of 

rul•: 16 .::md f.:.rnnl :t·~ti:::m und·~r sub-rule(3) '~ras tc- bo3 

ta}:en ther·~·'ifto::;r if the o.dvi·:·::: is not .::t•::cept:::d. Atle~st, 

the Gov·~rr.trt1ent i~ ex::.:·•=:cted to::. fc.llm·J its otm -JUidelines. 

In the case t:•f G. V. n::trayon.~n( supra), thi.s guidelin~~Jas 

follo'ioJed. In f-3.~t, th.s c·ff·:!r wa·s rr .. :'!de tr:. the r:.ffi·::er to 

opt for his retirelllent under sub-rule ( 2) c.·f rule 16 e:nd 

as he declined, th'~ necessary order Ha~ issued under 

sub-rule(3) cf rule 16. Thus, tho:n:~ is ~.;;ain a violation 

c·f the •JU.idelinea issu,::d by the G·.:wernri1-:nt. 

17. Rule 13, Ru.le 15 and sub-rule(3) ,:_,f rul~ lE ar-3 

indE·pendent of E:ach c·ther .:.nd .s.re res•::?r\red f,:r the C·:mtral 

Gc.v.::rnm:~nt to aL=·J.:::<ly the prcNisicns, \-lhenev·?.r n-ece:::.sary in 

the facts and circumstances 0f the c~se. Rule 13 and Rule 15 

enable the Go•.~erm•t.;;m t t·:· r:.as£ .::::.n .:·rde= of cc.c.IF·'J.lsor:'t .. 

~ retirern•~nt t•:hen the Gc.ve'rnr.· .. .:::nt is .::,£ th·= vieVJ that ::.he 

rn,~n tal .jisabili ty interf~res t·:i th the .:=: fficient disch::.r9e 

of his duties cr the officer has been ~ermanently 

incap.:ci t:.~ to=::d on ::~cconnt ·=·f th·~ disease. Th~ lf.J.:•rds 

11efficient discharge r.Jf the dUties" USed in Clause (b) Of 

Rule 13(1) correlat~d with mental dio3bility and in c3sa 

••• /18 
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c.:: r.tental disability • it is n•::cessary that th-e Governm·::nt 

should cane to the c0nclusiion aft~r considering the 

clisabili ty is of a nature which interf-=res \o'Ji th th3 

-efficient .dischar•Je .,:.f the ,jutiss. In the instant case • 

neither the medic~! bc:.ar.j n•::r th·=- r.:ports of the l . .:..ter 

any probability cf int~rference with the efficient 

dischar·;:e of his duties_ in the lab~r y=ars. .~gain th=: 

word "disability" as used in cl~use (b) c~nnot be 

Rule 15 ar~ tr,•-: special rules and \"lhen tb~re is .~ c3.s•::: •:·f 

m~nta 1 disability, mental sicknezs c.r }.:P-L.ttan.::n t incapa.::i ta-

tic.n. then Rule 13 :;,nd P.ule 15 shculd ·=·rdinarily be 

invc.ked. It is truE tha.t inef£icienc1~s there but the 

inefficiency cann~t be equated with the in~fficisncy on 

account •:·f rn.:;ntal suff•3ring. Thus. l.·,rhan the Sj:.•ecial' rule 

is th8re, then the ·J.:::ner.al rule c~tnn•:t be oPr:·lied and 

· sut.-rule(3) of rule 16. the Gvv•::.-rnme-nt should have 

consid·=red th=: case: c.f the a;)l::.lic.'::l.nt under Pule 13 c·r Rule 

15 and ::h:·uld hav·~ follo\•!ed th~ same procedure. 

18. lT·:Jid th•: questi·:n thc.t retnains ia that in the 

cr illegal, wl~t c~naequ2nce will follow h~oause of that 

illeo;;J..:tlity :•r irregularity. It ls S•?ttled law th-:1t when 

there are undeniable f.:1Ct;:) on records. then sny •.riola tion 

of ..:..n~' rul·~ will n.:.:.t st.::.nd in th.: >tJ-~y. In tho: same \12i'• 

if there are und·~niabl.:;: fd•::ts c.n re.:::ord, then ths c~se 

r,;rill h3ve t·:· be lc.o}:ed ~n th~ li-;:Jht of th~ s=tid pr.:.vision. 

---/19 
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(i} th:::tt th12 applicant v.T-3S prai~oted c·n 12.7.93 

b~· v1ay of adc.pting m•::ri t-cum-s.::niori ty .selecti::orl pr.:,cedure 

in the above super-time scala. 

( ii) there is no a·:'lverse report C•r a report of any 

medical auth:·ri ty .:;,f the period subsequ..:::nt tc· th·~ date of 

promotion. 

(iii) that in th~ later years of service and 

psrtibularly. from 1991 to th~ date ~f his retirement, 

ther~ is no adverse r·~rfl·:trks al:Jc.ut his health. en the 

cc·ntrary, the remark3 are th3t th·::- ::1pplic:tnt i•3 maintaining 

a robust ht:icl th. Hie h.:::al th ia .3a tisfact·::,ry and gc.cd. 

(iv} that Annexure R/1, the c~rtificate issued by 

the t-'iedic3.1 Board prier tc. his f!ron·,c.ti·:·I~·)as ::.vailal:la \'lith 

the authorities even .::.t th•:. tiiH€: of thE prOi!'lCJtion dOd after 

considering that certific::.te and th~ ~ntries made, ~he 

respc.n.:Ients h.~, •.. ,::_: f.ron,oted the applicant. 

Annexure R/1, reads as und·;r:-

Tho:: certificate. 

"f..t present Fiental State Exahtination and 
Psycho.:iiagn.:.stic Tt::sts de. not r.:~v.=:.:-:11 any grc·ss 
psychiatric abnc.,naali ty \"lhich indica t·::: s the. t h~~ 
is well £1••=-ints.ined >:·n treatment \'Jhich he should 
continue under psychiatric supervision. •• 

(v) that the Stat"?. Governm.::nt disagreed t·Jith the 

Central Gc.vernm~nt ·:ind rt?,r.:·orte:d that the v·=rform30•::e ,:_.f the 

cfficer "is. y':.od. The .:•fficer t.vas not on depute tion and 

the central Govermr.en t had no or:portuni ty to see his ~·1ork. 

Thu.::, .::.t the r·=:l~vant titae, the state ·:·£ health ·c-1as 

also good and the Dc.ctors have n·:·t opined th::'t the state of 

h·:::3l th ~-:ill .'iff~ct adv.:rsely in th·~ disch.::.:q;ye •:.f his duties. 

19. Durin9 these p·~ri.:·ds, tho:: Chief .Secr~tary ·=•f the 

St.:,te. Shri ·v.B.L. Fiathur issued::.. certificate c·f 

appreciatic~ on 19.6.91 and congratulated him for his 

better fP-rfc·rfit:=J.nce; 3nd the sirniL:.r certi£ic5t·a toJas -3lso 

ia~::ued by th,;: Chief Elector.al O£fi·::er. Thus, ~·:e ~rt: of 

tho: viei.v that crdin.:.rily • Rul•: 13 and Rule 15 should hav.:; 

been applied and the Government have committed an err.:.r 

in appl;[ing sub-rule(3) of rule 16. However, in ~very 

case, wrong application of rule is n~t f3tal~ It nay be 

in favour c.f •:dther of th::: f'dl"tiea if on th= adr<itt.3d facts, 

the position is tu be judg~d. J-~s stEtt~.j ab·:-ve_ there is 

••• /20 
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a vi::·latL:·n of the rulo:~s .. ,..,.; ar~ c_,f th.::: vi.:u that this 

is n.:"~t fatal c.nd it is the ca.=:~ ir1 which :::.pplicant has not 

b=en prejudiced t;) -=i gr8at ~~:-:tent th::t he had no opportunity 

tc. put up his c.:=.se und~::!r Rule 13 c.r Rule 15. HC>~J.s.ver, 

there is n0 ~dverse f.~Ctl,lal re~port or adverse .r:..cR ab·:•Ut 

the he-31th in the lc. to:::r f).=-.rt •:·f the year or at the relevant 

admi tt.:::d fa..:~ts and it is n.:•t nec::ssa ry to re-refer the 

rna t ter for inv.::·.kin•J other provisi.::·ns .:.f tho: lat.;. 

20. t·!r. r:,3thur, th.s: l•::arnedcoun~-:::1 for the applicant, 

also raised the r:;.relirnin.sry objo:::ction th21t the respo.::.ondents 

h3d no jurisdieti::•n to have the sec·.:·nd r.::vieH. ~'ie .are c·f 

the vievi that ordin.~rily, the S·~cond revieto: m21y n·::·t be 

permissible but in Sp8cial cases, th~ secc·nd revi•?.!l~ is 

advisable 3lso and in th.::: s~~cond revie'.i, .:.·rdinarily, the 

the appli·::=tnt cannc.t •;J6t .::tny advant·::t.:;re merely becouse 

th~ c::tso:: ,_:,f the applicF~nt \Jas conai::ler·::d as st3ted by tre 

Sts. te Govc:rnrnen t on 1.10. 91 and the c.rder h.::.s beerj>.~s.:;ed 

on 8.12.9.3, i.e. ::tfter 2 y~ars and 2 m .. :.nths. ~'Jhat has 

'( happened in the intervenin':) p3ri,:·d is nc.t knu'm1 on ·'='Cccunt 

of nc.n-production ,:.f th':: recc·rd 5nd t·.'e are of the view 

th:'!t tho=~ appli.::s.nt C·3n j.::rive ben~fit 0ut ·=·f it :::tnd he 

cannc t wake any gr•:;vience abo:n1t ths s~-::tc.;:.nd revielfr. There 

is ·=·n~ mor~ im.c.ort.-::.nt factor that .~ftE:r p::;.ssin.J of the 

notify th:::·san'te by the S.::tte Go·r-'ernrw?.nt. Under ·JTI1HA lett-!:r 

n.::.. 20/10/ 64-AI s (I I), d=J t-=.d 6. 3. 66, the Govermn-3nt has 

t:::tken the viei:i u~.s t tlv~ crder in -3.ach cas·=: would n~-:d to 

b-3 issued by thr3 .::.:::ntralGovermT.e:nt but the £orm':!l notifi-

cation giving eff6ct to the abo~~ order ~ould be issued 

by th.:: State .-:;c.,•ernm.:mt. ~; s.t.~·t~cific qu>?.ry \Jas m::tde even 

durin9 the§ of argunents to the .;.ssist.::.cnt .Jecr·:t.:.;ry. 

t·:ho:. is tha Officer Inch::trge .:.f the:: cc.s.:: t::· shou whether 
••• 121 ... 
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by th~ stata Governrftent and if so. \·Jhen. ·rhe Officer 

Inclnrg.: submitt.~d th:ilt no notificati·::•n h.::ts bee#ssued so 

far. Only thf:: crder c.·f tl·,e C·::ntt·al ,Jc•vo;::rnment has been 

served :~s dir•:cted by thE: central •3overmnent t0 the 

officer Incha r;.re and the FPG h3.S b'2.:edi·rspared. vJe fail to 

und·::rstand v1h~,. no n.:.tifi•::::ation has been issued particularly, 

\·!hen the directions are w2:ry cle.:tr. Thus. tal-:in.;; tha t:•tal 

pict~r·'?. .:.f ·r:b-:::: case into ::tccount, ~'le .::,re of the view that 

this is a cas~ in ~r;hich th·? c·rder, l'.nn~:-::ure A/1. d:t ted 

8.12.93 sh1~:uld b.;: set aside .~,nd should ba quashed and th•:? 

apr:·licant shc.uld b.: r;::inst.::, t·3d in the .s~rvice with all 

consequ~ntial bo:::nefits. Tho~ r;sr-cnd-:nts t·Jill b.::: at. lib?rt::t 

to take into th.=? acc(;.unt the subsequent perf . .:.:.J.·raanc•?. .:·£ the 

ap1:li•~ant ::;nd if they find that the applicant is not· 

raental health .:.:.c any other count, th·::m th~ r-=spc.ndents will 

be :.t libt::rty t.;:. pass o frE:sh orde1.·, if n~~cessary. 

21. In th.s r.:::sult, the o.A. succ.:edG ard the c.rder, 

applicant shoul.j be reinstated in s1:::rvice with-all 

coneeq1jenti~l b.snefits. Th~re shall be nc. ordo:r as t-::t 

costs. 
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