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IN THE CEHTrAL ADMINISTRATIVE TRIBUMNAL , JAIrUR BEIICH,

JA I F UR,

0.A, Mo, 60,94 Datz of decisicn: e 3@0377
¥..M. RHARGAVA :  Applicant, ' ;
VERSUS

UNION OF INDIA & CRS Resgondents.

Mr. P.M, Mathur

Counsel for the applicant,

Mr, U,D. Sharma : Counsel for the rzspendents,
CORAM :

Hon'ble Mr, Justice D,L, Mehta, Vice-~Chairman

Hon'ble Hr. ¢.F. Sharua, Adninistrative FMenkher

FER HOII'BLE MR. JUSTICE DL, HEHTA, VICE-CHAIRGANG:

By order datsd §,12,.93, Annexurs A-1, passed by
the Central Government in esercise of ths powefs 2lleged
to hawve bzen conferred by suberule (3) of Fule 1€ of the
A1l India Zerviczs (Dsath-cum~Rztirement Eenzsits) Rules,
1958 after due consultation with thz GSovernment of
Rajasthan., Shri .. BPh2rgavs, who is a member of the
Indian Administrafive 32rvice borne on the Fajzsthan Cadra
and who has alrz:dy sttained the zge of 50 years, wvas
dirsctzd to be rstired from servise with immsdiate eifect.
A cheqgue for a swa sguivalent to the aggragate amount
of his pay and allowane2s for a period cf thrze months
calculzted st the rate at which he was drawing then
immediately before the dzte2 of this order was z2lso nade
available to him, The applicgnt has come with a case that

18 N ad

[8))

vars

@

th

he is having anunklzmished record and ther
‘entry against him, It was also submittzd by him that just
hefore four months of his retirezment, he was promotsd vide

Annesxure A-2, dated 12.7.93 in ths above sup2r-~tine scale

123

of Rs, 7300-7600 cn merit, He hzs producsed Annaxure A-

tu

»

(it
g

a letter izsued Ly Shri Govind J== Misra, IAS, Cchief
Electoral COfficer to show that the C.ﬁ.o. appreciated his
performance, He has also encleosaed with the petition
annexure A-5, a lett=r dat=d 12,6£,91 addrecsed by theA
e.0/2
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Chief Secretary to him., The Chizf 3scretary has‘apprecia-
ted hisz gerfomance and cbs2rved that his performance was
2:cellent and he has congratulated Mr. Bhargava, the
applicant, for thez zame. He has als> produced, during

the ccurze of arguuents, appreciaticon certificate isczued

by the State Government appreciating the original work

b

in literature and awarded R, 5000/~ in appreciation o
ths service render=d.
2. Cn behzlf of the 3State of Rajasthan, it was

gsubrmittzd that the casz of the applicant was reviewed in

corninizn that the physical and wental condition of the

applicant warrant2d that he should not be retained in

\

szrvice as he has c=as=d to be 2fficient =2nough for such

retenticn and hence a decision was taken by the Czntral
Govarnmant to retire him prematuraly which is not arbitrary
as allsged. 5&~wﬁ$,]§owaver, in th= r2ply, nothing has

bzen said spzcifically about the vizws of the State Govt,

3. ¢n hzhalf of th: respondents, Unicn of India,in

parz 4, it was sulmitta2d that hz2 has b2en rspeatadly
receiving adverse rewsrks in his Annual Confidential
Regoorts akbout hié wmintal illn2ss and soms of thase
rensrks wers also communicatszd t> the applicant., It was

alsc submitted that when ths Governiment was reviewing

I

the records £ the zpplicant under Rulzs 16(3) of the
I.2.5,(DCR3), Fulss in consultation with thsz State
Govarnment, a Specizl Mediecal Board was constituted to
examin2 hiwm, The Board was 2f thz visw that the applicant
is 'well maintained on treatment which he should continue

ander psychiatric supezrvisicn'. Annzxure R/1 is ths

report of th2 Medical Board which reads as under:-

veo/3
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"Lt present, Mentzl State Cxamination and
Fsychodiagnistic Tests d: not rev:zal any gross
sychiatric abnornnality which indicates that he
is w=2ll waintained on treatm=nt which he should
continue undzr psychiatric supervisicn."®

4, During the course >f arguwents, Mr., U,D, . Shamia
produced the statement of ACRs to shuvw that the applicant
iz suffering from & m2ntal disease, We consider it proper
te reprojuce the ramarks given in th: last 5 to 6 y=2&rss:-

"1987-88 ~ Physically csound. Mzntally h:s has
sufferzd from Jd=pressizn, but has
improved very significantly. He is
gradsd as an average c¢iffiger because

. of his temporary m=sntal illness; other-
wise, performznece-wise his cutput was
gmod, If he over-com=s his m=ntal

® szt back, h2 would mak=z a good mcd=rn
rainded officer. H= is an intelligent
Officer who warks hard, however, the
occasional fits of deprassion he suffers
from unfortunatzly, do not permit him
to attain his full potential, A sad
case, Catzgorisation average,

1988=-89 = He has the makings and ths potential
byt is imp=eded by slight mental
depreszion. Sincz ths lst year, his
mentszl health has improved very
significantly. If he maintains this
tranil he chould ke able t- noermzlise
soon.
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Sufferz frow depression someiimes;
owth2rwis2 his health is goode.e But for
his wccasional bouts of d=zpression, he
is a very good officer,

p 1990-91 =~ During the first guarter of the year
he did not keen good health.
1991-92 -« 3tats of Health - Robust,
1.4,92 to
31.10,92 - State of Health - Satisfactcry.
23.,12.92 to _
31, 3.93 - State of Hzalth - Good."
Remnarks of 19%7-58 show that he has suffered from
d2pression Lut h=s has iwproved very significantly. B=cause
of hiz temporary razntzl illness, he i3 graded as an
‘average' officer, ctharwise, performance-wise, his cutput
was good. There is also a referesnce in tha yzar 1988-59
@\\ thzt he hzs the rmaking and the potential but is impeded

by =light nental Jdepression., 2gain thsr:z iz a remark
that hiz mental h=alth has improved very significzntly and

e /4




¥ 7

%

;gi

if thiz trend is continu=d, hs should ke ables to normaliss
soo. In 1939-90, there is a remark that h2 suffers from
depreesion eoaetimes; otherviise, his h=alth is gcood., But

for his occasicnal bouts of degression, he is a very good

cificar. During the first gusrter c¢f the y=2ar 1990-91, ha

did not keep good hzalth, TFrom 19%1-92 onwards, theres is
no adverse r=amarks zbcocut his health., In the y=ar 1991-92,
the femarks against th= he2alth column is 'Robust*, Fron
1.4,92 to 31.10.52, thes remark is 'satisfactory' ani frowm
23.12.92 to 31.3.93, the ramark is 'Soodt. Thus, in tha
last three years, there is nc adverse remarks about his
hezalth. Raspondents have produced the statament and £rom
this statenent produced also, there is no cther sdvercse
remarks in his service record except that of mental

depression, as referred tc abcve. The applicant has been
¥ PF

]

considered ss a good officer; intellijyent officer suffering

from mental depression and his perfomaance snd output has
been appreciated also,

5. Mr. R.N. Mathur submitted the application,

MA 442/94 and prayad that APRAR duseciers «f the applizant
which were considerad by Respondent no., 1 before taking
decision to retirs the applicant frcom thgﬁervice be
produced. (2) Tha file con which the decision to retire

the applicant has bsen taksn. (3) The détails of the
medical eramdnation conducted by the Medical Bozrd, re2port

cf which has ke2n submittsed Ly the Reépondent nc., 1 and

which has beesn markéd as annsxure R/1. The main controversy

is alcut the £ile no. 2 as the re

(0

£
have claimed the privilege U/sSs 123 and 124 of thz Indian
Bvid=ncs Act. The respondénts'have submitted in relztion
to File No. 25013/8/91-2I3(II) thst these Jocunents

contain frzs and frank expreseion cf opinicn at varisus

m

dscision making levels, Jdisclosure of vhich would
materially affect propsr functioning of the Government

. ved/5

sndents, Union -f India,




and cause injury tc the public interest and candour of

(D}

exprzssicn. It wa aiso gubmitted that this file contains
communicaticon with the Stats Sovernment. Ail thzs=
documants are coanmunications in official confidence znd

any disclosure »£ these Jdocumznts would czuse injury to the
determinaticon and execution of public policy and naterially
affect public intsrast. Rsgarding file no,36(19)-EC/92(=M),
it wgs submitted that theréntira file contains frze and
frank =xpre >n of cpinicns and deliberatisns of the
various lavels of Jdscisicnmaking in the Government,

disclosur2 of whish would be injuricus to pubklic intsrest

U

and candour of expresszion of opinion. 3ame has baen said *

ot
-
il

about file no. 22011/3/94-aIS(II). 1In corrzspondenc
sid=s a8lso, ths sawme privilege has been claimned. Aft
considering the objections of the razspondents, directions
were given that the relsvsnt papers may be prcduced for
the perucal -£f the Tribunszl. Howsver, th2 rel=vant rzscord

has not bee@ﬁade availabkle to him and there.is.z dirzction

s far as the State 3overnment is

34

not to'produce thz sam=2.
concernzd, y=starday, &t the tine of he2aring, Mr, Malu was
presant as the2 counsel for the State but today he is not
present., Ths 2ssistant S=cretary, DOP, 3tat2 of Rajasthén
submite that no reccrd can bs produced without the
pemission of the Chisf 3ec etqry. Thus, inspite of the
directizns given, the reccrd has not been producad, As

far as the ATRs ars ¢ono2rns

ﬁr

4, th2 stztement given by
Mr.Sharwa is sufficieht. Houever, we are not a2 pof#siticn
‘to see the pfoceedings, the vizws ¢f the State Government,
the wede af csnsultation.ahd other allied mattars, After
the &ictation of the Judgnent 2nd before the pronouncemasnt,

the State Government moved a2 Misce., Application which vas

e jected and on th2 Jdirscticn of the Trilbunzl, the State
Government producsed the re=cord showing that the State Sovt,
and the .ommltte soc constituted was ofthe view that

eeo/6
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Mr. Bhargava vas performing his duties w2ll and no case
cf compulsory retirecnent has bzen made cut., It was also
submitted by the Sta2tz Governwent that efficiency has not

been impaired and iMr. Bhargava was working efficiently.

€ lir. P,N, Mathur, ths lzarned counsel for the
applicant, submittzd that the applicsnt was promotzd in

the above super-time scale pay of k3, 7300-7600 viile order
dated 12,7.93 (Annexurs A-2). He has invitsd cur =ttenticn
to the Indisn Adwinistrative 3e2rvices Pay Rules, 1954

and sukwitted that the promoticn in this above super-time

is on ths lkasis of Merite-cum=Seniority. He subnits

{0

soal
that onee & promction has bLeen given in July, 93, then ths
entire record inciuding the Hedical Csrtificate, Annexurs

/

record at th: time ¢f ths passing of

a
[

, 1 washed away., The Scvarnment had the: relevant
the promoticn order
and the r2ccrd which was available at the tins cf the
Fassing pf the prowmotion order cannct bz looked intc. In
support ¢f his submissions, he has referred large2 nuaber

Sh, Raikuntha MNath Das & anr

Fn

of cas2s inclyding th2 cas:s =

Vz. Ch

vy

ef District i2dical @ifficar, Baripada & 2Anr.,
repcrted in 1992(2) LR 2(3C). In pars 32(iv), the
Hon'ble Suprems Court hae laid down as undsr:-

"The Government (or the Peview Comnittze, as the
casz way be) shall have to eonzider the =ntire
racord of sarvice before taking a Jdecisicon in the
matter-cf course attaching more importance to
record of and performance during the later years,
The record to b2 s> considered would naturally
include thz entriss in the ccnfidential records/
character rolls, both favourakle and adverse, If
a Government scervant is promwoted to a higher post
notwithstznding the adverse ramarks, such remarks
loss their sting, more so, if the promction is
base=d upon kerit (sslection) and not upcon
seniority."”

Mr. Mathur submits that the pronetion was given to him

in July, 92 znd there was no aldverse remarks about his
’ .

health even from the y2ar 1991-92 upts the datz of his

[k

compusleory retiremsnt in his 2ZRs. Theres is no other
adverse =ntry about inefficiency ete. during this pzriocd.

eos/
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He further sulmits that thzaedical certificats, Annsiure
R/1, izsu=d by the kedical Eoard was alsc available with
the respondents. Thus, h2 submits that he was promoted to
a high=r pcst notwithstanding the report ~f the Medical
Board and the =arlier remarks. He submits that the
medical certificate of thz Madical Bjard as wsll as the

earlier remarks lotge their sting

i«

8 his promotion is

based upon merits and not upon seniérity. Mr. UD Shara,
the learn=d counsel for the_respondents, Unicn of India,
submits that uvnizr th=s rules, for the purpnse o~f promosticon,
censultaticn with the Céntral Govt. is not

\
¥ay it be 50, but he is in the Rz jasthan Czdr

o]
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CcesSSary.
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pericrmance and has

£

State Gocvernment is watching hi:
promncted him, naturally, ths natural cons=squences will bs
that higher prom.tion, nctwithstanding, the earlisr

remarks and the report of the Msdical Board lose their

»

2g his promoti&n ig bss=d upon merits and
not ugpon seniority. It will nat be out of plac2 here to
mentioﬂ that on bzhalf ¢f the State Savernment, ncthing
has bzen. subiritted <on this point during thé coure= of
arguments.,

7. The second gpart of this very paragraph has also
bzen discusszd by Mr. lhathur. Hs subnits that more
importance iz to b2 given to the record &nd performance
during the latzr ysars, He submits that during the yatery
y=2ars, i.e. 1991, there is no adverss ramarks about his
health and particularly about the mental conditicn. COn
the contrary, in 1991-92, the remark is that th® applicant
iz having ‘robust health'® and in 1992-93, his he2alth was

frund to ba satisfactory and good and thereaftsr, thare

i

m

no entry. Thus, the latter remzrks abcut his h=2alth
2lsc go in hiz favour and it goes to show that h2 is
perfcrming his duties faithfully and sincsrely and his
werk wag found satisfactory &nd no advarse remarks ware

ess/8




given. Hz2 connects these renarks with the remnarks of
1937-£8, S€-29,: 29290 and 90-91. In all the#e rariarks of
the previds years, there is a refersnce that the applicant
has sufferzd mantal Jdepression but has improved very |
significantly. It was alsc mentioned that his performance
was good. Thus, he submits that in the instant cass, the

casez of Baikuntha Hsth Das Vg, Chizf District Fedical

O

fficer appliss with full forze and the action has to be
conelidered as arbitrary and capricicus. He has also
referrad th2 case of Posts and Telegraphs Board & Grs Vs,
C.3.M, Murthy, reportad in 1992(2) SLR 352 and submitted
that th2 principles laid dewn in pzra 32 in the case of
Baikunth Nath Dss hzv2 3150 bzen foilowed and approvead

in this case,

E. r. Mathur hzs cited before us the case of

S, Ramachaznira PRaju Vs. State of Ariesa, reported in

JT 1994(5) sc 459. Their Lordships wvera -f ths view that
"thz law is nzvy vellessttled tha£ thcecugh the order of
ccmpulsory ra2tirement is nct a punishment and the
government employze is =ntitled to draw all reatiral
hbeznefits including pension, thz Governeent nwust 2xercise
its power only in the public interest to =2£fsctufate ths
efficizncy £ thz service," Their Lordships, in para 10
¢f£ the judgment, wvere of the view that "keeping these
principles in mind and cn cocnsidering the facts extracted
hzreinbzfore we £ind that the e:zrcise of pow=ar of the
govefnment falls in th:s catsgory of arbitrary exercise -r

pewer or f£ailure to tak:s thetotzl record of s2rvice into

adversz report for the yzar 1987-28 as 3 foundaticn to
compualsbrily ratire the sppellant from servica." Thelir
Lordships have used the word "chjesctively" in this case
inztzad of subjsctive consideraticn. The sclitzry advarse
entry has been considersd - is not sufficient for

ees/9
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compulsory retirement, In th2 instant casze, now, it is
clazar thst the® 3tate Suvernment and the Committae

‘ sthe applicant,
constituted was of the vew that Mr. Bhargava/should not ke
r=ztired as he was performing his duties efficizntly. It
iz true that Union of India can disagr=2e with thes Stzxt=
Government but the disagrasment must e based (n foundation
and shoulé n-t be arbitrary. There is nothing on record
tc show that thé State Governmiznt has taksn a view which
LET incarréct and the Union of India was right, In fact,
the szrvics record of ths latter years shows that Mr.
Rharjava was perfofming his duties very effectivzly and
so-called sickness has nct impaired the performance. In

such circumrstanoes, we are of the view that the action

‘taken by the Central Government in over-riding the views

of the State Govermnent was arpitrary and baszd on no
foundation.,.

9. Evernn 1f we take into consideration the medical
report, Exhibit R/l,which was also of 2 priocr 3date, i.e.
cof 2 psri-d prior to the promoticon p2riod even then it

do2s not specifically say that there is any abnormality

rh

which may sdvereely affact the working. ©n the contrary,
the report rewszals that the tests do nét revzal any
psychiatrié abncrnnality which indicates that hs is wall
maintained on trzatasnt which hz should continue und=sr

psychiatric supervision,

10, The second questi-zn which nez2ds consideration is
about =2arlier reports in the ACRs which have heen referred

in th= earlisr part ¢f the judgment, There is no complzaint
against th2 applicant exezpt -n the h:alth ground. The
judgment of Baikuntha Math Das (Supra) has heen considsrsd
in the varicus subseguent judgmznts and the view tzhken

has bzen approved in para 32(iv), the words “"bzfcre taking
a decisin in ths matter-gf course attzching more important
tc record ef and gerfconnancs during the later ys=grs". Thus,

.../10
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there is a mandatse that the record £ the =arlier years
can ke conszidersd., Houevs2r, more importanca to record
éf and ferformance during ths léﬁer years should be givan
moré weightsge. Thus, it is a case of health ground, and
frem 1,4.91 to 31.3.93, nothing sdverse has been found in
the health ¢f the applicant by the Reviswing or the

RPzporting Authorities and there is no mention of the

g

[
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s2 also in the later years. Thié'shgws that the
applicant has succzed=d in geitting the treatment and in
fact, the view taken hy the Madical Board that “"indicates
that h= is Weil maintained on_tfaatment which hz should
continua®, Thus, thzrzs is a positive report,.Annexure R/l,
that he is wéll raintsinad ana the Jd=2fici=sncy, if any, cof
;he past has cone to an 2nd or comz ta thé stage Qf near
end on account of well maintained treatment and there is
observatisn that there vas any pericdical depression during
the last 2 to 3 y=ars, Coanpulsory retiremznt is a matter

in which cne has tc find out that whether it i3 a3 case in

which the officer can be considered as a dzad wood. Cnece

there is 3 positive f£inding in favour of the officsr and
there is an szppreciatizn of his work in the last three
yvears by the Chicsf Secretary and th: Chief Ela2ctoral

Officer alongwith the SGovernment's award of apprzciation
cartificate oh 15th suyust, 1994 gozs to show thzt thsre
was no immedizte cause for the compulsdry retivement of
the applicant.

11, We would liks to discuss th: reply givsn by the

Gtate of Rajasthan. On page 3 of the reply, th: 3tate of

Rajaszthan has come with a czse - "It is sulnitted that the

case of the applicant was revie@ed in an cobjective manner
first on‘8.10.90 and thefeafter raviswed on 1.,10.91 and the
central Government was of the cpinicn that the physicsal

and mental conditicin of the applicant wgrranted that he

should not be retained in service as he has cz2ased to be
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efficient enough £o1r such retention and hence a decisicn

was taken by th2 Czntral 3overnmzsnt to retire him

prematurely.” The 3State Governent, in its reply, has not
menticned that the State Gove. was alss of the sane view
and agr=ed with the visw of the Central Scvernment. Non-
supply of the relevsnt record is vital in thz instant case
and adverse infsrence can be drawn, |

12, Apart from that ons important factor is that the
case cf the applicant was reviewad on 2,10,90 and 1.10,91

and it took mors than two ysars to Jdecide that the

retention cf the 3applicant in ssrvice is not wvarrantsd,

Thus, within a period of twe ys=ars zfter the mesting of the
Review Committee, the case of ithe applicant has nct bsen
cecnsidzred, and this fact alsc goes to show that the

certificats 2f the Medical Bosrd issued vide annexure R/1

L' )
q,
C-a

haz not besz hefore the Committzs and the Review

Y}

n plac
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Committée'had no cpportunity to se2 the certificate, This
is a point ﬁhich remains unansw=red on behalf of the
respondents that how it took mors than two ysars to decide
the wcase

zf the applicant and why the apgplicant was prowncted

sfter goting the certificats, Annexure R/1 and why this

certificate, Annexure R/1 was not made available to the

4]

Faview Comnittee The sulwissions made by the Union of

nts scught by tha applicant contain

free and frank expressicn of opinicn at various lewvzls,
which x.—uld nmatay

isclosure o rially affect proper

funﬁtlnnln] of the Government also goes to> show thz=t there

was a posesibility of divergencz of opinion. This

:

possibility cannct e ruled

out though there iz nothing
bz2fore the Tribunal to arrive at such £inding. It is only
a questicn of drawing an infz2rence on acccunt of th: non-

productiosn of the relevant records inspitw 2% the directio

80 gj_v.-n FW !u{,q’v v < ’}/,LL~ Z 524‘ / jobimﬁﬂ l[t L 4.7 /;‘J lm > Lanciatd
Allc wd TL 3[’:] 7 Pt w—‘-(wllc. ilu s bt 4 /“ L n’  Lygrycanante ’(’
13, This 1s a also an additional gr»un{'which Joz 8
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in favour =f th: apclicant. On b2half c¢f th2 apgplicant,
thz crder of ocompulsory retirezment has kzen challenged
on the ground that ths respgondsnts havs come with a case
in thesir reply that on acccocunt of msntsl and physical
depression, the applicant has been retired compulsorily
and orders have bzen izsued undzr sub-rul=(3) of rule 168
¢f the Rulzs of 1958, The lzirnsd counsel for ths
aprlicant submitted that Rulz 13 provides that where the

covernmnent has reason to eliseve that a Mewnbar of the

7]

Service i uffering from a physical or msntal disability
which in its cpinicn intzrferss with the efficient
discharg=a of his dutizs, it may direct him to undergo
medical zxaminaticon with & view to ratire him from ssrvice
cn invalid gratuity ~r gension, as the case mzy be,
Rule 13 is reproduczd as under:-
%13, Invalid gratuity or pension:-(1) ¥Whers
thz Governmznt has redason to bzlieve that i
menber of the Sesrvice is suffzring from:
(a) a contagicus dis=ase, or
(b) & physical or mental disabkility which in
its opinion interferes with the efficient discharge of
his duti=ss, it may Jdirsct him to anderjc medical examina-

tion with 2 view to retirse him from s=zrviece on invalid
gratuity or p2nsion, as the cas2 may b=,

A menber of the Service alego may, if he feels,
thzt he is not in a fit state of health toe discharge his
dutiees, apply to th: Govarnrent for rstirsment cn invalid
gratuity or pensicn, 23 thsz case may be,

"
e v 00 v 00

Thus, ths case of the applicant is that there is a special
Pule 12 which =nabkles th: Governmeant to retire a member of
the Service who is suffering from mental disability which
in its opinicn interferes‘with the zfficient dizchsrge

nf his Auties The case of the applicant is that ths

Ryle 13 can b2 invcked at ths most butlsup-rule(3) cf ruls
licannot be invoked as ﬁhe Central Governmant ag well as
the Stats Government have com= with a view that the
applicant was suffering frowa mental depression.  PRule 14
imposes a condition that s menbzr of the Serviece who is
dischargyed from the Service on ground cther than thoss

* .0./13




specifizd in rule 13 shzll hav

i1

no claim inAnvalid
gratuity =vsn or gension., Rules 15 is reprcduesd as under:-

18, Retiremznt from servi 2f = member of the
Szrvice in certain Cds=" and grant of la2gvas-

\s'

(1) 2 member of the Serviece who has bzen declarzd by a3
Medical Board to be permansntly incapacitated for further
gervice shall, if hs is on 3Juty, ke invalidated f£rom

service from the date +f relief which shall ke arrangsl
without Jdelay on recsipt of the repcocrt of ths Medical
Becard c¢r, if he is granted lzave unisr sube-rule(2), cn thes
2xpiry of such lezve

Pro7id=d that if he is on leave at the time of
regeipt of the report o£ the ﬁedical 2oxard, h= shall ke
invalidatzd from servizssz on the expiry of th t leave cor
extensicn of leave, if any, grantad to him under sub-rule

(2).

L]
® €0 o000 v

It enables the Govsrnmznt to retire a member c¢f the Service
who has bzen declared by a lMzdical Board to be permanently
incapacitated for further service. The contsntion cof the

learned couns=2l for the spplicant is that there is no

.

finding «f the Medical EBcard against thsa plicant
cifically mentioned in Annexurs R/l that there is any
m=ntal or physical disability and which is likely to

intzrazfere with the 2fficiaent discharge of his duties,

lTJ

The contention of the learnsd counsel for thes r=zaponients
iz that sub-rule(3) of Ruk 16 Jdces not apply. Under this
rule, a msmker ~f the Servie2 is required to ratire by the
Central Govesrmwant in ccnsultaticon with the State Govt.

} )
in public interest from service on the dat2 on which such

mamber completss thirty years of guzlifying ssrvice or
on

attains fifty years of zge or/any Jdate therzafter to be

specified in the notice. lkr. Mathur submits that when
there is a spegial provision relsting to Rules 13 and 15,
even then the provision of sub-ruls (3) of rule 16 cannct
e invok=d, His case is thst in case of sickness cr
inecagpacity,. i, rule 123 or rule 15 can b2 applied but
sub-rule (3) of rule 17 cannot be applied, Mr, Sharma,
appearing on behzlf of the rzspondznts, Union of Indié,
ited before us the case of Medras High Court, repcrtad in

.../14
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1927(8) 31.R 28 - G,V, Narayanan Vs. U,C.I., & ¢rs. 1In

this cas=, Mr. Narayaznan wh:o was the Dzputy Inspector

Genz=ral of Police, szewmed to have fillen ill and was off

duty b2twesn 14,10,73 znd 13,11,73 and again hs £211 i

|t
o

cn 5,5,74 and 10,45,.74, His disgeass was diagncsed as
Idicpathic Polyneuropathy of the 3uillain Barre type.
Three certificates Qere izsu=d by the Doctor who was a
Neurosurgeon. In the first certificate, the doctor was

of the view that he rsjuircs a further psrici of.l%ave for
three months from 1,9,.71 €2 30.11.74 £or nedical tra23tment
and physiotherapy for fuli racovery. In the second
certifinate igsu=zld on 19.11,.74, D;cﬁér opined that his
prezent recovery is sufficient to enakle him to attend

tc his cffice work for which he is fit. Th2 third
certificzts was alsc isausd by the same Doctor on 4.12.74

ing from illnezs and iz now £it to

=

that h=s is recov

a
2]

ra2sune Jdutiecs., Th2 petiticner wahted pesting, but that was
not accepted by the second respond:znt, State of Madras.,
The sec:-nd respondent deemed fit to refer the mattsr to
the Superintendent, Governmnent Sensrxl Hospital, Madras
with a regquest to constituts 3 Medicel Foard to =2xamins

the petitionesr and send the Repcrt of the kedical Board

1]

immediatzly. Thz Hedical Board reported -

"Phiru G,V, Narayanan, IPS, *ffg. DI3 has bzen
on medical leave from 5.5.74 for treatnent of chronic
Guillain Barre 3yndr-me. 23 a rasult of this disease,
his body muscles are reported £ have/wasted and his legs
are nct able to support the weight of his body. Thiru
G,V,N, was due to raturn to duty cn 1,12,1974. He requestsd
the Govarnmsnt to give him a2 posting. He has also
produced a M.C, from a Doctuor. The Doctor has certifi=d
that Thiru G.V.M. has shown neurclsgicslly a very good
improvement, He is of opinicn that his present recovery
is zufficient to 2nable him to zattend to his office work
for which he is fit. This certificats is enclosad,

Thiru G.V.N"is an Offg. DIC of Palice. H2 has
to tour =xtensively for perforrming annual inspszction of
varicus units in the District in the Rang=. He has to
advise and 1f n=cessqQry supsrsede the 3.Ps in times of
grave discrder, taking cver full control of ths situstion,
Hz will have to pay particuglar attenticn to the training
and discipline in ths Pilics Forcz, It will b2 clear from
the above position thet the DIG of Folice has a very large
measure of strencus executive work to do. This woul? 5

’ R 1
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entail long tours, attzndance at and inspection of
parades, zupsrvision «f largs scale hando~bust fer visits
of ViPs, Hznge, zs DI3 of Policze, Thiru G.V.HN, dczs not
merzly have tx do cffice work but hz has also a large
measure -f executivs vork reguiring prhysical actiwvity. It
has been reportad to the Gouvernment that G,V M, is able

to walk with th=z aid of ecrutchss. The Government, tharefors
consider that G, (N, may bg placed bafore a FMedical Board
for 2 definitz recommendation akoat his fitness te perform
not merely offise work but also exscutive work., The
Supdt. of G,vwrnm~nt General Hospital 1s reguestsd to
ccnstitute a lMedical Board to zxamine ths cfficsr znd send
thes rzport of the Fedicsl BEoard to Governmant immedisztely.
He iz also reguested to intinate ths o£ficer th2 dats and
time or which he should appzar befors ths hedical Board,

The supdt., G.G,H,., tadras is raquestsd to rsturn
the certificate of medizal fitness Ly- the Medical
Attendant cfThiru G.,V.H. alongwith the report of the
Medical Board.,"™

LAl

s {8

14, Thez Medical Roard seems to hawvs =2xamined the

petiticner, Mr, lNaravanzn in this case thrice and recomnznd-

ed spells of long lzav2 on all ccecasicons, On 25.4.74,
after car2ful =zxamnination of th2 case, the Medical Bcard
certified that the -fficer is suffzring from Idiopathic

Polyneurcy athy of the Guillain Barre Type and zincer=ly
declarsd that eccording to the bast of their juigment,
a period =f alksenoe frow duty of six wmonths is eégeniially
necezsary for fhe recaovery., Th2 3tate Sovernment, taking
into ecnsider tlun the Jdutizs reportsd that the DIG cof
Polize will not have to 3it in the offics but he will have
to g in the £i=21d to oontrol 1hn law and order situaticn.

be
r vill also,/required to

t

'_l.

0]

It was alsc reported that the ffic
undertake2 long tours, attendance at and inspection cf
parades, supzrvision of largz scale kando-bust for visits
cf VIés. It wgs also admittzd poisition?ég%t the officer
was hot able to walk withcout the.aid o£ crutch=s. The
respondants, the 3tate oflﬂadras, reconrwnd=d his

ccmpulsory ratirement. Howsver, the Csntral Govearnment
advisad tc s2=k the retiremnsnt under sube-rule(2) of rule 16€.
However, the advice.uas not scczpted and thereafter, thes
Central dovernment pass2d the ~rdsr on 10,12,75 to ratire

the DIG. The Gazette Notificsticn in this kehalf was also

published on 16.12,75.
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15. In thz light &f the zald facts, we will =zlso have
tc consider sub-rulz(3) of rul: 1f. Since this itself Aces
nct contain any guidelines, Jdirections or crit=eria, the

instructions issued by the Governmsnt furnish an =2zsential
!

and salutary procedurs for the purposs of securing
uniformity in application of th2 rule, These instructions
rzally £i11 upvthe vavwning gaps in the provisicons, and are
ernbedd=d in the conditicns of szrvics. Parasgraph 5 of the
guidlinés, we find, is éxtract&d.in the judgnent of GV,
Marayanan Vs, U,0,.I, on page 32, parz 3 which reads as
under:-

“"In 3 <as2 in which an offizer's integrity is
not in doubt if his physical or mental conditicon is such
to raake him inzfficient for furthsr service, it would be
appropriats to considesr him for prematurs rstiremant,
Howeaver, in such cases, it way be Jdesirable, onc: it has
bezen decided with the approval of the Central 3overnment
to ratire an officer pramaturely, that the sState Jsvernment
first advise the officer to opt to retirve und=r sub-rul=(Z2)
cf rule 16 of tha AI3(DIRB) Rules; foraal acticn undsr
gub-rule(2) being taken only in the event of ths cfficer
failing to avall himself of this advice."

Q
]

Thus, in the cas2 ~f G.,V, larayanan, the'advica was given
in the light «f th2 guidelines issued by thes Central
dﬁvernment; Howevesr, in the instant case, the off2r was
not made tu the cfficer toc opt to retire under sub-rule(2)
zf rule 16, In the cases of Sant FamSharma Vs. Stats of
Rs jasthan, reported in AIR 1967 SC 1210 and Union £ India
Vz. IZ.P, Joseph, reportzd inalR 1973 SC 203 and in the

case of State of Utear Pradesh Vs, Chandra Mohan lligam &

Cthers, repasrted in AIR 1977 5C 2411, Hon'ble Supreme CouMfpt

was considzring the guidelines issued by the Government.
Their Lordships were &£ the view that while purity in
adminiztraticn iz to be desirsd, the sscurity znd rorale
of th= se2rvie=s have also to be maintained, It is because‘
«f these éonsideratians thit the Government has issued

appropriate and reacsonable instructicns to guide the

authoritiss in passing orders for premature ratirzmant.

In thes2 cazes, their Lordships have taken the view that

..‘/17
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ordinarily, the guidelines issusd by the Government should
ke followed and in case of excepticnal circumstances or if
nsw circunstznes justifizs any different apgproach, then

there can be 2 slight variation and which will have to be

D

Xplained by the state,

1€, How the gussticn which needs consideraticn is

that why the guidelines issuzd in para 5, wz find, as
axtractzd in the judgrents of G.VY, Harayanan (supra) and
Shénkar Fao Vs. Governwznt of India, (1971) 1 KMLJ 302 were
nct followed Eveh in para & of th: Judgnent of G,V,Narzya-

nan, which is cited by'the l2arned counsel for the

f=te
ot

respond2nts, the dirzctions have been reprcduccd and

‘o the 3novernment first to

[ 33

was ordinsrily n=ces:s

Dy

ry
advies the cfficer to copt to retirs undsr sub-rulz(2) of
rule 16 and formal action under sub-rule(3) was to be

téken there2after if ths advioe is not acceptzd., Atleast,

the Govarmment is expectsd to follow its own guidelinas,

In the

7

casz of G.Y, Marayanan(supra), this guidelinsbas
follow=2d., In fact, thz offerx wa's made to the officer to
opt for his retirzasnt under sub-rule(2) of rule 16 =nd
@s he d=clinzd, the necassary order was issued under

sub=rulz(3) cf rule 1§, Thus, th=re is =z a violation

\..‘

cf thz guidelines issusd by th2 Govarnment.

-
~

. pule 13, Fuyls 15 and subk-rule(3) of ruls 1€ are
independznt of sach cthesr and are reserved for the Central
chernment tc apply the p‘0v181ons, whenevar nscEesary in
the facts and clrecumstanczs of the csse; Rul= 12 and Rule 15
enabls the Government t- rase an corder of coapulsory
rntlrwnant when the Governmsnt is of the visw that ths
mmngal 1lsab111ty interferss with the =zfficient discharge
of his dutiss of the cfficer has been pRrmansntly
ncapacikated on account of the Jdiszass, The Qgrds
"efficisnt dischargs of the duties" ussd in claus=s (b)
Rule 13(1) correslatsd with mental dissbility and in cas2

.0./18
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of mental disability, it is nece2szary that the Sovernmant
should cowe to the conclusiion aftsr considering the
report of th? mzdical bozrd so ceonstituted that ths mental

Aisability is of 3 natur2 which interfzres with tha

‘efficient discharge of the dutizs. 1In the instant case,

neither ths m2dical bcard ncr the reports of the later

years show that ocn account of m2ntal sickness, there was
any probability -f interfersnce with the efficiznt
discharge 2£ hia duties in the later y=2ars. Again ths
word "disakility® as used in clauss (L) cannot be
substituted for m2ntal discrder of mild type. Rule 13 and
Ryle 15 are tho apszcial rules and when there is a case of
mzntal disability, mental sickness or p2rmanznt incapacita-
ticn, then Rule 13 3nd Pule 15 shoculd ordinarily ke
invcked, It is trus that inefficiencyls thera but the
inzfficiznecy cannct be eQuated with the inzfficisncy dn
account of mantal suffering. Thus, when the special’ rule
is ther=, then th=z Jesneral rule cannct be appliéd and

we are of the view that there is a departurs from tle

proc2durs prescribed, Thersfore, instzed £ agplying

"suk=rule(3) of rulz 16, the Sovernusnt should hawve

considered th: cass of thz apjplicant undar Pule 13 or Rule
15 and ghould have followsd the same procedurs,

that in th

(T
7]

15, Mow the guesticn that remains

14

facts and cirsumstances of thz cass, 2ven if we tzke into
consgideration that the procedurevfbllowed ig irragular

cr illegal,_what cunaagquznes will follow bhiacause of that
illegality or irregularity. It is s2ttled law that when
there are undeniable facts on reccrds, then sny wiolation
of any rule will nof stani in the way. In ths sams vay,
if there ars undeniablzs facts on r2eoord, thenvthe oase
will have tz be lcoksd in the light ~f ths s3aid prowvision,
In thz instant case, the undeniakle facts ars as under:-

—f‘/lg
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(i) that the applicant was prowccted on 12,7.93
by way of adcpting merit-cun-seniority selection procedure
in th:z above super-timn:s scale,

- (ii) there is no adverss report or a report of any
maedical authority of the period subseguznt to the date of
promotion. |

_ (iii) that in ths later y=ars of serviecs and
particularly, from 1991 to the date of hiz retirsment,
ther2 is no adverse remdarks about his health, <Cn the
contrary, the remarks are that the applicint i3 maintaining
a robust health., His health iz satisfactory and gecod.

(iv) that Annexure R/1, the certificsts issued by
the tiedieal Board pricr tc his promctizniras svailakle with
the authorities esven at th: time of ths promotion and after
considering that certificate and'the zntries made, the
respondants have gpronoted the applicant., The certificate,
annsxure R/1, reads as under:- ‘

"At present iiental State Exawmdnation and
Psychciiagnostic Tests do not revzal any gross
psychiatric abnommality which indicatss that he
is well meintained on treatmsnt which he should
continu2 under psychiatric supervision.”

(v) that th2 3tat® Governasnt disagreed with the
Central Gowvernmznt and reportsd that the parformance of ithe
cfficer is g~od, The afficer was not on deputation and

=7
the Central Governrent had no opportunity to s=e his work,
Thuz, =zt the rzlevant time, the stats -f h=2alth was
alsc good and the Doctors have not opinsd thst the stats of
hzalth will afizct advzrsely in thz dischzrge of his duties,

19. During these pzricds, the Chief Secr=ztary -f the
State, Snri V.B.L. Fathur issued a certificate of
appreciaticn on 19.6,91 and congratulated him for his
bzttzr performance and the similsr certificste was also
izeu2d by th: chief Electoral Cificer. Thus, we are of

the viesw that crdinsrily, Rule 13 and Rule 15 should hawvs
been applied and the Government have committed an error

in applying sub-rule(3) of rule 16. Howaver, in =avery
cass, Wrong applicaticn of rule is not fatal, It nay be

in favour <f =ither of the parties if on th:z adrnitted facts,

the pozition is to be judgzd., 2s statzd above, ther2 is

vee/20
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a wviclation of the rules, w2 a

[ad

= £ thz viewv that this

is not fatal and it is th= casz in which zpplicant has not
bzen prejudiced to a great e:xtent that he had no cpportunity
to put up his case undar Rule 13 or Ruie 15. However,
there is n¢ zdverse fzctual report or adverse ACP ahout

hp h=alth in thw later part of ths year or at th= relasvant
tim=, as suqh, the zapplicart can get the advantage of the
admitt=d facts and it islnot necszssary té re-refer the
matter for invoking other provisions -f thz law,

20, r. Mathur, the lzarnadoounszl for ths applicant,
alqn raised the preliminary objsction that the respondents

had no jurisdictisn to have the sscond review. we are o

Hh

the viesw that ordinarily, the sz2cond review may not be

permissible but in sp=cial cas=s, the sec nd review is

/]

advisable also and in the second review, ordinsrily, the
nzw devalopreents 2re looked into and it is not fatal and
th2 applicant cannct 3=t any advantage m2rely b2cause

there i

¢

€ a second reviavu, In the inztant cas2, in fact,
the’ca se of ths applicant vas consider:sd as stated by the
State Government on 1,10.91 and th2 crder has beenpazsed
on 8,112,932, i.e, aft=r 2 y=ars and 2 months., What has
happen2d4 in th2 intervening p2ricd is not known on acccunt
of.ncn-prdduction of the record and we are of the view
that the applicant can derive benefit out of it and he
cannct make any grevience about ths seccnd review, There
is one more imgportant factor that after passing of the
order, Annexursa A/i datzd £.,12,93, it was nscessary to
notify thz sare by the Sate Jovernment, Under SIMHA lettsr
n>. 20/10/64-313(II), datzd 5.3,66, the Governmant has

taken the view that the order in =ach cas: would no=2d to

‘b2 issued by the oentralGovernment kbut the formal notifi-

cation giving effect to the abowe crder would ke issued

by thes State Sovernment. A& specific quw Yy was imade even
. oy ’ - : N - . =
during thekggfgg of arguriznts to the Asesistant 3ecretary,
who is the Offircer Incharg: of the t= show whether
N 000/21 o
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any notification as referrsd to ak.ove, has been issue=d
by the State Government and if so, when. The Officer
Incharge submitted thit no notification has beegﬁssued SO

far. Only the crder of the Central Scovernment has been

@

5e

rved 3s direscted by the 22ntral Sovernment to the

Qfficer Incharge and the FPC has bese nrwparad. Ve fall to

en
JF
undzrstand why no notification has been issued particularly,
when the directions are very clear, Thus, taking the total

pictur=2 <f the case into sccount, we arse of the view that

1l

this is a casz in which thz crder, 2nnzxurs a/1, dated
£,12.93 shauld be s2t zside and should bz guashed and the
applicant should b2 rzinstated in_the szrvice with all
consaquantial ben=2fits, The raspcndents will Iz at likerty
to take ints the account the subsequent performance of the
aprlicant snd if thsy £ind that the applicant is not
performing hic duties effeectively, may e on account of
m=2ntal health or any other count, then thz respondents will
b2 zt liberty to gpass a fresh order, if necessary.
21, In th: result, ths G.,A, succeeds and the ord=sr,
Annexurs A/l, dated €,12,93 iz st aside and gquashsd. Th=
applicant should ke reinstated in service with all

congeguential ben2£its. There shall b2 nc ordzr as to

costé.
( ©0.F. 5?}»&1-& ) (D.L. MEHTA )
Administrative Mambar Vicz-Chairman



