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I THE CEWTRAL ADMINISTRATIVE TiIRUNAL,
JAIPUR BENCH, JAIPIR

08 No.53,19% Date of order: 2-12-9%
FKishan Singh at present working as ELC under Junior

El rical pormen (JEF), Gengapuar 2ity, in the office
DFf DeReMe Kota. °

f‘l

. Applicant
versus

1. The Union of India through the Gereral Manager,

Vestern Bailway, Churchjate, Bombay .

. The Livisional Reilway Manager, Western Railway,
Kota.
3. The A0 .R 'I“Iug Westarrn Rail“’&:“:j ixka .

«o Respondents

Mr. Fo.VeZalla, counsel £or the applizant

Mr. M.pafig, counsel for the respondents
CORAM:
Hon'ble pr. Q.F.Sharma, administrative Mamber

Hon'Ole Mr. Ratan Prakash, Juiicial Merber
CRDEERK

Per Hon'b le Mr. C.P.Sharma, Adminiztrat ire Mapner

In thiz applicatisn under Section 19 of the

irv

73]
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Administrative Tribunals 2o, 1985, Shri Kishan 3ingh

(X%}

has prayed that the crder date‘.i 4=3=1992 (ann.as) by
which penalty of reduact ion by three stages in the present
grade with future effect wag impozed, for a perinl of

a3 stated in the coynvanicaticn AnnJA7 dated

IO}

i

5 ymar
15-4-1%93,may be guashed. He has further prayed that

the crder Ann.al dated 7-10-1993 by which the periond

nf zervice Lrom 21-10«1G91 £5 1P=3~19%3 has boen treated
as n«:-ﬁ: apent on duty (Aies non) mey also be guashed.
There is a 3till further vrayeyr that the mmspondents
may e Jirected to treat the aforezsid period from

21-1C-% tc 13=3~19%3 as spent oun duty for all purposes
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and full pay and alloweances nay = groviled for the
aforesaid perind az 3£ orders Ann.as and Ann .A7 had

never been passed.

2. The case of the applicant iz that he joined in
the service of the Railways az Electrical Thargeman on
12=3-1987 at Gangapur COiky in the Kots Division of the
Western Rallway, in scele Rs., 1400-2300 and earned
increnents in the aforesail scale. While he was

vorking on the said post, disciplinary proceedings

aga the epplicant unlder the Railway

'.J.p

were. iniri
Servants (Disciplire and Appeal) Rules, 1968 on

the allegation that while the applicant was on medical
ieave at Bharatpuar, he Jiarrels 3 with the Driver

of 4 Up on 13.56.19%0 and azssulted the Driver which
caused detent ion of the afosresaid train. The appli-ant
denied the charge s’c.ét ing thet the applicant wes

n fact called to look into the fault in the funct ioning

‘-‘-

)

£ £he train. It was the Driver of the train, wheo
started abusing and beat ing the arnplicant with the
helr of others. The applicant was injured and was

able to escape with the help of others. The applicant,

»

thereafter lculr;'e'i an F«I.Ke Slumltaneously, the
applicant reported the mwatiher Lo the Department bat
no astion wag taken ajdinzst the LCriver. Smbhsequently,
the Driver also 1olged an PL.IK. With recard to the
FeIl.ks. lodged by the applicant snd the Driver,

the matters are pendin

1]

before the Trial Court

at Bharatpur.

3. rurther according to O-hW. arplicant, in the
dlag,lpllm Iy proceedings init ‘Lat'“J agalingt him, the
Enguiry Officer | submitted enguiry report and he
apprehended that the order of removral ray b2 passed
(4 | -
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ajainst him. The applizcant, therefore, submitted an

Cho 1. 4871931 before the Jodhpur Rench of the Tribunal.
During the hearing, the agiplicant pleaded thiat the

order of penalty had nock biepn gerved on the applicant .
The Tribunial, ther=fore, dirsct2d viie ospder .\1::'1.':;'5.2 dsted

20w11~19%] that status a0 as on date shoull be

maintained.

4. Purther acsording &2 the _(:x{.‘f,:lis:-:?c nt, he
reported Lor durty on 1Z=11=-1991 but despive cthe orderx
of the Tribunal Ann.i2, the L applicant wag not baken
on duty. The applicant subritred a representat ion
dated 2i-1l-1%51 (Ann.a3d) seeking £o L2 allowed

3 .

» join duky. Meanwhile the vespondernks £iled reply

the 04 stating thzt the aorder of penalty had

T
"

ﬂ'

already bheen issusd znd, therefore, ths 032 is not
maintainabls, becauvse the applicant should firat

£ile an appeal a
the provisiors of the 1962 Rules. On 30-10-1952,
the Jaipour 3ench of the Tr ibunal disposed of the
on dirachin

' the applicznt to £ile an appesl before

the authorities and dlrecting the respondenta Lo

e

izpose of the appeal on revits within a spesified

period.

5 TheAapplicant‘SH:ase iz that the gpoeikion

that has emerjed from the Tribunal's brd&r Jateld
30=10=-1%92 iz that o ooy oFf the penalty ooder

had not basn zzrved on the applicant bLefore 20-11-1991,
Further{ the applicant should have heen allowed to
j@in Dy but Jdespite his repeated regazsts, he vas

not allowel to joila duty. Any how, the zpplicent
sbmitted an appeal on 26-11-1997. Vids an order

dated 1-3-1%%3 (Ann.Ad), the agpeal was disposed of
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by which

LEthe penalty of removal frow serviocse lmposed on the

applicant by the disziplinary authority was reduced

to that of reductiom hy three stages in the present

grade with future effect ard by a further ovder dated

16=4-1993 {fmn.A7) the 2gid penalety was stated ko
e effective £or a periad of 5 years. After receipt
of the aforeseid ordsrs, theugappllcant joined duaty
on 22-3=1923 on the post of Elsckrical Chargeman.
The respondents were ander an “hligaticn £o make
payment of pay and allowancez for the pericd from -

21-10-1991 £3 52-3~1933 when during this periel

the arpli-ant was not alliwed to join duky deaspite

ths orders of the Tribunal. The applizant submitted

-
o

3
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cresentations in iz regard. The respoindents have
now gommmnicated a Jdzolizion vide order dated 7-10-1993

(Ann.il) treating she aforerzid pericd as ant

{
O

spent on duty and havwe further stated that the
applicant will not bz zrtitled £3 any g3in for this

period.

6. Azcording to the arplisant, the responients
éhouLi have waited for the outcome of the criminal
casge peniing in the ﬁaLb before proceeding with the
disciglinery inguiry vecaunse the Zacts in relation
to both the maﬁtera are the Zame .
authority alsc disposed of the applicant ‘s appeal
without applicacicn of mind, by passing & non-
spealting order and, therafore, it is'contrary to

the directions izsued by the Tiribunel and against

the principles of nature justice.

7. In fact, on uU~1‘-19’1 tlex Tribunzl had
*sued.interim.dire&tion 7ide Ann.il directing the

respondents to meintain statas guo on that date,
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Till theat dzte the order of remowal from service
hal nct been served on the applicent. Ther=fore,
the agplicant wes 2ntitled £0 continile 0 e on
duty 23 & ocomngeguence of the oraier Ann .AE!‘ aned
there was o guestion of the perizd from the Jdste

of order of pemorral from service o khe date of

%

change of penalty to that of reducticn in acel

= ing treated as nok spent on duky . Moreowar

e
1§

of pay

once the pernalty of renoval from service has heen

1]

LO]

takven avay, 2vd the applicant has een reinstated

p=3

in service by imposing [/ %é%;ﬁ%; or him, which
reteined hin evenn in servize, Ehe rerial of ghsence .
from daty cannct e trezted a5 aot having been

spent on duty . The subst tubed penalty lnplzed by

the aLEEllﬂiﬁ aubhority has also servious adve rse
conseguences Sn the agplicsnt . He has, therefore,
praved that the crdecs im90$ing_penalty of redﬁction
of pay by 3 stages in the present Jrade with fature

=

effect for @ pericd of % veevs may e gquashed and
the order Ann.al tre at. ing the pericd from 20,10.1991

£ 19.3.1993 as dies non mary also Le gquazhed.

E. The respondarits in Lheir reply have stated
that Saikixhiy the ovder imposing penilty oSf removal
From service was reczeived by the applicaat on

2
a

f‘_l

21-1C=1%9]1 a3 evidensed by Ann.R1l. Thplwf.qe the

[+}]
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Plizent iz nt enticlad £o any Denzfit as &
congeqienze of the cuier Jated 20-11-153%1 pazsed

by the Tribonal vide apn.i2, maintaining statns IR0
as on that Jdate beogase the ordey of penslty had

come into effect & nionkl hafore the passing of the

[11]

(123

orider maintaining status gag, by the Tribunal.
The have maintained that the rders passed oy

the disciplinary and appellars aathorities are

0] '



self avplanstory and there has heen no violat ion

£ pr ac1g1 g of natuaral justisz < alleged Dy the
aprlicant. The fznalty of Lemoxal impozed on the

applicant has bezen redncsd £0 a lower penalty by
N gnis

th~ aprellate authority on humanltar1¢nzau b

is the only penalty which remained in forcoe. As

rejaris the payient £or the periad from 21-10-15%51

to 22<3-1%93, the responlenis have stat=d that

he is not entitled t£o any cayment Decause the pericd

&~

hasz been treated as not spent on 3uky.

9. During the argurents, the learned counsel

iled +ra cplders of the

™

for the applicant ass

appellate wthority at Arnexures A6 and A7 as

..J

whinlly unjusf ified having z‘y rd o the circums-
tances of the case. He aﬂded that the aprellate
avthority had ‘taelf in this order expresszed same
Adcubt about the ocorrectneszz of the fackual position
stated in the criersheet and, therefore, was not
justified in soming £o the conzlusion that the

app licant was guilty of any misconduct. He further
steted that the Wffec§ £ the order ann.al dated
7-1&-1“95 by whizh the perixi froa 21-10-19%1 €0

18=3-172%3 has heen treated 2 Jies non, wolle bLe

L]

thet there would be bregh in service of the applicant
and the service prior to that period wonld stand
forfeited. He, therefore prayed that all the orders
adverze to the applicant, may be juashad. The lesz
counsel for the respondents rmaintained Juring his
oral argurments thaﬁ the orders of the appellate

aunthority and the 2isciplinary authority had been

passed with due applicetlon of mind and in aceordance

with the prescribed procedare . These, therefore,
called for no interferegnce Lrom kle Tribunal. As

regdards the order aAnn.al dated 7-10«1993, he stated

0\ J | .« ed?
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that effect °f this order iz cnly that no ey and
allowances would e granted to the applicant £or the
period from 21-l0-1%91 o 18-3=1993 and this will have

no kher effect sush as birealk in service,

10, We have he=ard the learned counsel £51 £he
rartizs and have peruzed the material on resord.
11. Initially after inguiry waes held irto the cherges

framed cgainst the srplizsnt in the chargeshest izsued

g

=

in‘g nzed

s

Vie

£%3

to him, penalty of cenoval Lo serv
on him vide crder Jdated 11-10«1991 which wag served
on the appligaﬁt_viﬂe Ann.Rl dated 21101991, Thus
w.e.f. 21=10w19%] the gpplicent sto0d removed Sroam
servize . Subse quently, &g per the direcstionz of the
Tribunal vide order Ann.AS5 Jeted 30=10-1592, tha

acplizant preferfed an arpeal againzt the order of
penalty_of remnoval from service znd the appellate
adthority vide orders Ann.AS and Ann A7 dated 3-3-1993
and 15-3-19%93 1m1 osed on the applicant penalty of

redustion by 3 steges in his existing jrede with

ks

future effact for a perind of 5 years and to be
effmctive from L-3=-1993. A3 a consequence of the

orders passed by the appellate authority, the aprli-ant

rejoined duty in hisg earlier gost on 1%3-1993 ., Thus
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n
s
(14
Lo
B )
-
P«
J
Lo
hr;
L}
Q)
2
(x5
ot
L]
H
o
|
|_-
‘.(‘
}—v
ﬂ'
i—‘
X
(]
(V3]
1
—
0
(%]
( )
UJ

der=3 by kne competoent aithority as not spent on
duty and was treated az dies non. We are satisfied

on the basis of the material placed on record by

the reapoﬁients that the order removing the apvlicent
from zervice waz served on him on 21-10-19%1.
Therefore, the arplicent 's plea thiat the order ann.Al
deted 20=11~1%31 maintaining status guo 9n that date

shiould have neen iven effect to, iz nit tenable

‘13e the applicant already stoad removed from

beca
/ vereB
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zcervice abouat a raonth before that Jate.

11. Hove we have to consider vhetlher the grounds
for ascailing the order of the appellate aathority
are maiptainable, The disciplinery anthority had

lnposed a penalty of removal from service on the
applicant on the Lasis of the chargesz as had bean

established during the inguiry bhat the appellate

anthority considered the facts and ciroumstsnces of
. ) and

the case, length Of service and his age,/decided to

modify this penalty to & loveayr penality by which

a

thie applicant wag retained in service but his pay
was reduoed, When thare ls some evidence grailable
to estaplish @ charge, it ig not within the Jdomain

the Tribunal to determine how mich evidsance zhould

a3 proved nor 1s this
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De reguired Lo I
Tribunal competent to reappreciate the evidence, aszs if

is :
1t an appellate authority. Suffize it to say that

hJ
33
o
.

thiz d-es not appesr ¢ 18 to be a case of un evide
Therefore we Jdecline ¢o interfere with the crder of
the appellate authority who had already displaced

the opder of rhe disciplinary authority by its own

order.

2 4t rejards the plza of the applicant that
disciplinary proceedings should not De initiated
when Ccriminal proceedings were §lso fhf'en'ﬁ.it’l-}!‘,‘;
be stated that it Tas now been held by the ?ilcn Mle

it may

Supreme Court in the case <f State OFf Rajasthan Vs.
Shri B.Jeena and Ors., JT 1956 (3) 8C 421 that
genarally speaking two sets of proseedinis can 3o

on simaltanzcusly. Therefore, this plea of the

-
!‘-l-

iz also rejected. As recards the order

L]
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Znn.sl dated T-10-1993 treating the perind from 21-10-15991

(i

Lo 18-3-1993 ag dies non, it may be grtated that +h
applicant did not physically gerform duty during this
period. The respondents had an chligation to pass

an order Le;ulatinm the tregtrent to e aocorded 0 this
period. We Jacline £9 interfere with the crder of the

ccmnpetent authority that the aformsaid period shall he

treated &S nch spent on duky.
13. A8 regards the corcegoances Sf Ann.il dated

7«10.1543, the l@arneld couancel for the rezpondent
clarified Jdaring the arguments that the only effact
of £his order was that the applizart would not be
ertitled to pey and allowances for the revisi from
21-10=-1921 to 18«3-1293 and that 1t Jdoms not heve any

other sconsejuenze such as Lreal: in service, forfeiture

L}

o

e

previous service atc. It also agpear to us

that the'&rder &s worded alsé doss not state that

there would be any break in servics of the applicant

or that the asrvice prior Lo the p2rici from 21-10-19291
would stand forfeited. In view of the pozition that

has emerged during the arguinentes and after considering
the contents Of ann.al, we Jdirect thet the only afiscob
of the ogder Jated 7-10-1%%3 zhall b2 that the payment
of pay 2nl allowances shall not be mede £O the applicant
for this gericd 2nd that it shall have n> other adverss

conzequence on thie service of the epplicant.

14 The 04 stends disposed of actordingly. WO order
as to costs. ]

2L - Q
(Ratan Prakash) (D.y.aﬁ\}La)

Juldicial Member Administrat ive Member




