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Hon'kle My.Gopal Krishna, Vic
Hon'ble Mr.0.P.Sfharma, Administrative Member.

-PER HOI'BLE MR.O,F.3HAFPMA, ADMIMNIETFATIVE MEMBER,

In thiz applicaticon under Sec.192 of the: Administrative
|
Tribunalz Act, 1085, Shri  A.C.Bhatbd
/
respondenta may be divecied to catsgorisse the applicant asz an
\
DS

out

standing officer in terms of Fegulaition 5(4) of t
Administrative Service (Appointmenc by Promosition) Pegulations,
1955 and to Jive him conssquential binefits of the promction to

iz pozt of IAS cadr: from 3101201993, He has ifurther prayed

(wd

that the Tribunzl wmay call for the complete record of the DPC
to 22z whethzry compliance with the provisions of PRegulation
5(4), as aforszsaid, has becen wmade by the vezzpondsnts. Thare is
a 3till further prayer thait the: respondents may be dirsctsd Lo
malze an ovaer 21l velative assezsment of Che applicant after
taking intce conzidevation the facts mentioned in the G.A for

the reazon  that the appliczant's information ia  that  the

complete service vecord was not placed before the DPC and
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therzfore, it could not maks a corvect assesament gua

applicant and thareforzs, the ag could nok
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2. On 24.1.95, the Tribunal had conzideved an M.A filed Ly

the applicant 3zeesking production of certain recovrds. The
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Tribunal had Jdivecied the respondents to producs the ACR

dAozsizvrz of thez candidaites whosaz names had keen included in the

panel in gquestion and also the minutes <of the Select Committee

for parusal of ithe Trikbunzl. Theszz records were produced on

25,10.,96, the Jdate on which the O.A was finally heard.

3. Thz casz of the applicant is that hs was appointed as an
V f)

PAS (Pajazthan Adminiskhrative Service) officer and he joined

duty as such on 15.11,19728. He was promoked to the Senior Scale
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dated 11.10.21. He: was promoted to the
Szlection 2cale of FAS vide order daced 22.2.1953 in the merit
service. The

quota, in view of his ontstanding vecovrd Ol

applicant'e sesrvice vecord chroughout rvemained coutstanding. He
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erformed
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worl at varieovs places of postings for
which he was given merit and commendation cz2vtificates, copies
of which have keen annexed by him alongwith the O.A. He was
also sent for training abroad undsr the Colombo Plan. In view
of the commendabls work done by the»applicant, he was given
some  =uch o3t ings whifh are normally given to IAZS officers.
Sincz he was given promotion kLo the Szlection Scale of RAS in
the merit qucota fov tﬁe vacancizs of the year 1937-232, hs was
entitled for 3 pocitive conegiderstion for appointment to the
IAS cadre. The applicant's information is that his name has
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(H

kept on th: pansl of the s:2lactsd candidates but while

making the placement the applicant was not considered a2 an

—n

onktstandin officer and therefores, he could not get his
placement ai the appropriate place in the panzl of the selected
candidates. By noktification Jdatsd 21.12.92 (Annx.Al) persons

having plac:sment ai
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given promobtion to the IAZ cadre.
4., The applicant's grounds £or challesnging the action of
the respondents in not including hiz name in the select panel/

not granting promotion to the: TAS vide Annx.Al is,&ﬂuﬂgsg/ EY@



rzapondenta’  failure ta consider  the periormance of the
applicant by making an overall asszzament of hia service rfor
the relevant pericd for whiczh the DPC was ko congider the

mattzr. The DPC also failed to give Jdue consideration and

asdezament therzof. The LOPC worksed in a mezchanical way in
grading officers in catsgories such sz onkbstanding, vary good
and qood. It iz not only ithe entviza of the AFPAF: (Annual

Performance Apprizal Fegports) but also other facters which

1y

hav E> ke considered whil: categovizing the officers  as
cutztanding, very Jgood, =to. According to the applicant either
thz complete zervice vecords of the applicant were not placed

bhefore the DPC or the LOPC failed to conzider th: complete

record bDefore categorising kthe officers az above. Merit award

(7}

which the applicant obtained are Jiven only when thezz are
nfficially approved by the Chisf Minister and before that the
matter is considersd by = High Fowszred Committee. The DEC

ive due conzidevation to the merit certificates
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given to the applicant. The respondzsnits f£3iled oo maintain
conzgistancy becaunze on the one hand the applicant had been
awarded merit ceviificates and on thz otbther hand the ocfficials
wha had conzideved him £it for meribt certcificate/award Adid not

categorise him a

0]

an ocutstanding officer whilz being manbzrs
the DPC alongwith othewrz. The DPC while zssssszing performance

=f a candidake iz nob enpected ©o congider the APARP: in &

mzchanical mannsr. The applicant haz also ktalbed about 'ho

ll'
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case' of oncestanding and in such a casze the candidat.
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ke treated as ontatanding. The applicant apprshends that all

the facste and matsrial velating to the psrformance of the

not taken into considevation whils azseszing hiz ovaerall
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performance. A per  Pegulation 5(4) of  th: aforezaid
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tiona, categovigavion of offic
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good', 'good' or 'unfit' should be wad: on overall relative

asgzaament of theiv service vrecords Lot ithe DPC failsd to do

place the applicant on a higher pedsstal in comparison Lo other

officers but no propsr consideration £o the merit certificates

cadre. According to  the applicant, performancs: o
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azeesament of various candidates. He further averred that all

sezrvice racords of the =2ligible candidates wars not considersd

conzideration, zalithcough the APARs are anly one of the items of
gervice records and not the only item.
z. Mo reply has kesn filed on bzhalf of veszpondent MNo.l,

the Union of India.
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gtakbed that the Trikunal has no jurisdiction Lo sobatitute its

1

own azzezament for that of the Selection Committes conatitubed

= aforesaid Fegulations of 19855, The
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under Pegulal

ction Commitbze consista of Chairvman or Member of the UPSC,
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two nomines officers of the Cezntral Govi not kelow the rank of

£u
=
()
[
[ad
n

Joint Secretary = enicr IAS officers of Lhe Stats Govi,
including the Chief Zecretary, who are sxperts and experisnced
or preparing list of memberzs of
thez State Civil Szrvice who are suitablzs for appoincment Lo the

IAS. Pezpondenc Mo.2 has also statced that the applicant has not

2 thoss aelzct list officers who have 2ince been appointed

)

n

o the IAS or are lilkely to ke appointed a2 zuch in turn
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partizs to the O.B. Thevefore, the O.A suffers from the vice of
misjoindsr of necassary parties. They have denizd that the
service recordas of the applicant were outstanding throughont.
According to  them, commendation certificates 3ve Jginsrally

granted by senior officers to their Jjuniors to hoost their

morale, etc and these are relatej to a parvticular incident.

Dfficers for training under.the Colombo Plan ave szent by the
Govt. of India for training in different subjsct. For this
purpose, +the consent of the officers for such training is
chtainzd. The recommendations regarding assignment of foreign
trainingy havs no relation with the performance of the sfficers.

Ths applicant, according to them, has not given details of =zuch

O

postings which  ar exclusively meant by IAS ocifficsrs.

Particularly they have stated that the post of Additional

Collector (Development), Ajmer, to which the applicant was

pos3ted and which was claimed by him to a posting £for IAS

\]

officers is not meant for IAS officers alone. The applicant's

jat

promotion to the Selection Scale of RAS under merit gucta was
madz only on the basis of hkis APARs and this promotion has no
relation to the selection for appeintment to the IAS for which

the szelecticn committee is bound to make an overall assesament

of the service records including the APARs. The scleaction

-committes which met on 26-29/10.93 made an overall assessment

]

of the ezrvice records of the applicant, graded him as 'very
good' and placed him at S1.25 in accordance with his seniarity

in ths FAS as per Pegulation 5(4) of the aforesaid

Fegulabions.
The applicant's case was considered in an objective manner. The

applicant could not Le appointed to the IAS by order Annz.Al
bec

0
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use a large number of officers senior to him in th

1& 2

15

id
select 1list have not been given appeointment for want of
vacancies. His name would be recommznded for appointment in his

turn subject to the availability of vacancy during Lthe

|
|
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operation of the select list of 1993. Those who wsrz gradsd as

outstanding by the selaction committezs must have hetter service
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record than that of the.applicant. Th
an independznt body and the applicant has wrongly compared it
‘with the committes for grant of merit certificates. Grant of
merit certificates to a State service officer is entirely a
different matizr. Thz selection committee minutely considers
the service record and the APAFs and then makes the neczasary
gradation. There iz no entry like horder case of outstanding.

6. Respondent No.2, the UPSC, has in its reply stated that
the name of the applicant had figured at S1.No.34 in the

eligibility 1list of State Civil Service 0Officers and on the

basis of the overall relative assessement of his service records
he was asseszed as very Jood, included in the select list and

placed at S1.Na.25. The applicant wasz promoted to the Selection

&

he was congsidevred for promotion
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to the IAS on 26.10.19%3. Thus his 2ACE for more thsan =it years

were reguired to he considervred fovr promotion to the IAS and on

tha basis the change in his overall grading was not
improbable. Furiher according ta respondent Mo. 3, the

assessment of various candidates has

'

e a comparative one.
. LA . . . .
The applicant cannct be given the liberty of making his own

self a ment as well as the assessment of other officers

[0}

<
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particularly when he does not have access to the ACPs of

himself or other officers. The s2lection committbes is a high

the apﬂlic=nt's caze was Aduly and properly concidered on
the basis of the overall service record including the ACPs and

he was thereafter given grading az ‘'very nqood'. They have

denied the szlection committes has funciioned in a mechanical
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fazhion. The mmerit ceviificatez, eic, given to the applicant
cannot be congidersd in iaclation. It iz also not the: fanction

of th clestion committes Lo sit aver the judgment of the

tis
0]

reporting and the reviewing cofficere who have writiten the ACEs
and examine. the ACFs of varions officers lilke an appellats

authority.

S. The applicani haz £ilzd rejoindsrae to the veply Ziled by

the respondenks wherein the avermesnts mzde in the OLA hase been

.

more or lzzz reiteraktsed. In the “5ju1uJ&r to the veply filed by

i
(:
0]
Y
Cr
3
NP
[t
=
i
—
o
(=}
.
X
-~
l—l
[
-
o
T2
o
1
[t
=
u
cr
o
-
g
Ty
%
k_!
(10}
+
X
ot
A
[
Tz
[
E
cr
(wd
jond
i}

rezpondents are undevr legal cokhligation to Adizsclozz the hasis of
placing th: officers under different categorizs hecanas the
discreticon in this regavrd vested with the respondents has to be
cexercised judicicuszly. An affidavit was £iled by the Chaivman,

UFPsC, forkiddine Aizclosure the minutez of the aelection

committesz under Eec.22 of the Indian Evidence
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Howzver, as alrzady stated above, eventnally the minutes have
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be=n produced Ly the respondents for  the pe

ribunal.
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srgumenics, the carned counsel  for  the

applicant ztated thait the Trilkbunal has £o satizfy itself as ta

u-

m

whethezr the ecategovization of officers conzidzred by the
gelzction commitkbes as cutstanding, very jood, ztz, has been
made in acecordances with Pegulation 5(4) of the aforszaid
Eegulations. He zxprezasd ithe apprehension that in fact the

gelzction committze had not made a comparative asszasment of

r—

the zzrviece record of the vavious candidatezs and that the mesrit
reificates awardsd to ithe applicant had not hbeesn talen intao
consdideracion while rvanling him merely as very good. It was in

crder to satiafy itzeli vhethsv a proper comparative a
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of the service vecords of the variovs candidaces have been mads

0]

rziteratsed that the veasonzs fovr ranking vavriove officer

Cu

cutatanding, very good, should ke dizcloz:zd by th: vezpondznts

to the Tribunal at least. Sinecs, the applicant's =2

-'5]_——7i': = ey l_]
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had bezsn cutstanding throughout, he dszzzrved Lo b2 ranked as

outstanding.

10. The learned counsel for respeondsni Ho.3, ths UPSC,drim
arquments . _ .

his oral /. stated that since an  independent high  powsr

selection committess hesaded by a member of the UFPEC had made the

assessment of the performance of th: varisus candidatsz and
there was no allzgation +that the committz: had  acted
arbitrarilly or in a malafide manner, the applicant had no
right to call in guestion the resuvlt of the Azlibesrationz of

11 LT

]

he committee. Instzad of alleging malafidsz or arbity

)
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2
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on the part of the selection committss the applicant had merely
averrad that the sslasticon commitbtzs had not mads A proper
the sevrvice vecords of the
various candidatesz including the applicant. When the applicant
has no materia in his poszszzion or hasie Lo 3uggzst that a
proper assessment a=z mentioned above was not made ky the

nzczsgary for the Tribunal £o go

()

further into the matter. In thiz conneciion, he r2lizd upon the
following judgment: s=icy=nath_5inJ= Foy Ve, Dnion of India &
Ors, (1995) 29 ATC 728 dzcidzd Ly Calcuita Bench of the
Tribunal, Smt.Wutan Arvind Vs. Union of India & Anr, 1996(1)
SLE 774 dzcided Ly the Hon'bles Suprems Courk, Dr.H.L.Prajapathi

Vs. Union of India & Ors, 1991(2) 3LJ (CAT) 282 decided hy
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judgment over ths :azzzszmencof service raoordzmads by Sc¢lection
Committee.
11. The lzarnsd counzzl fov vazepondent Ho.2, the State of

Rajasthan, statsd during hiszs oral arvguments that the asszszment

i

]

T was mwade by a duly

(-

> cand

ar
0]

of periormance of varioun

w

n

constitutzd high powzr commibtiee which includsd cfficers other

cleciion commithtees

n

han those of the State Govi. also. A

devices its own procedurs fovr categorvising  officesre  as
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cutstanding, very good, Jood or wunfit. The applicant had no
basis or material available with him to sujgezt that a proper

comparative assezsmsnt was not mad: by the szlection committes

while categorising ofificers as outstanding, very 3ood, etc.
12. Ey way of a vrejoindsr to the avrguments of the learnsd

counsel for the rr~pondents, the learnzd counsel for the
applicant tock strong objscticon to the oksevrvation of the

learned counsel for respondent lo.2, the State
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the effect that the respondentz cannct or are not in a3 position

o disclocze the bk

l'!

gig on which overall comparative assessment,

zl: on commictes. He added that

cti
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erred, was made by

this amounted to an affirmation hy the reszgpondents that the

candidates withour adopting any propsr basis.
13, We have heard the lezarnsd counzel for the parties and

produced by the respondents and thz judaments cited Lefore us.

14. As to the preliminary okbjection taken Ly respondent
No.2, the State of Pajasthan, t£o the maintainability of the O0.A
on the ground that nesceszary partize have not besn impleaded,
the applicant in his rejoinder hasg =tat=d that the applicant
has challengzd the policy decision of the respondents and its
implementation and it is a case where the correct

implementation of ithe rulss and instructions has bzen sought.

After considering thz arguments of the vival partiess, we have
decided to hsar the 0.2 on merits, in the interests of justice.
15. It is apparent from the reply of vespondsnts Nos.2 & 3,
i.e. the State of Fajaschan and the UPSC, as also the minutes

of the zelection commitbiesz that the case of the applicant for

inclusion in the select list for rpromotion to the IAS was

conzidered by a high powerngjcommitices hzadsd by 3 membker of the
UPSC and the committzes included three high vanling officers of
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the State Govt including its Chief Secvetary as also Director
(vigilance), MNational Fertilizere Corporation, New Delhi, a
Govt. of 1India wundertaking and a Joint Secretary of the
National Commission for Minorities, New Delhi. The respondents

have further stated that the entire service record of the

n

applicant and other officers who were in the eliqgibhility list
wetre congidered b the selection committee. The selection

ommit

Q

ze graded the officers as outstanding, very geocod, good
and unfit and prepared a panel in the order of their grading,
not disturbing their eseniocrity once they wers placed under a
particular grading such as outstanding, very good, etc. No

doubt no reasone have been recorded by the selection committee

“wrwhy a particular candidate was gradsed as outstanding, very

good, good or unfit. No rule was shown to us during the h=aring
suggésting that a selection committee is required to recovd
reasonsS for grading a particulaf officer in a particular
category laid down in PRegulation 5(4) of the aforesaid

lationa, which provides that the selection committee sghall
vgradeio?ficerscbnsiaerea in the four cateéor'es mentioned above
for the purpose of their promotion from the State Civil Service
to the IAS. Also, no rulez has keen zhown to us which provides
that on the basis of a particular material or on the bazis of a
particular number of enktries in
outstanding, very good, etc, an officer has to be graded as
outstanding, very goocd, etc. In the absence of such a rule,

each selection committee haz to evaolve its own criterion for

the case of the applicant that the grading of the applicant as

very gocd and soms other officsrs as outstanding has ksen done

by the selection committee for any malafide reasons. The
applicant has also not produced any matesrial to show that such

grading has been done by the selection committee in an

4
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arbitrary manner. 211 that the applicant suggests is that the
qgrading of the applicant was not proper in view of his

meritoriong service record and a relative asssssment of merits

{

of variocus candidates was not made. In the face of the averment
~f the respondents that the entire service records of ithe
applicant and others in the eligibility list weve considersd,

the averment that the entire gervice records were not

(]

m

ronsidered has to be rej ed. As regards the comparative

i}
()]

szgament, the vary fact that the officesrs have been Jraded as
outstanding, very gcod, gonod or unfit shows that a comparative

statement has indeed heen made

()

16. While allowing the M.A for summoning ths records, the
Tribunal had divected that the ACP dossiers of the candidates

whose names had bzen included in the panel as also the minutes

[.J

of the selection committee should he produced for the perusal
of the Tribunal. These records wer: produced before us. The
learned counse el  for the applicant urged that the Tribunal
should go through the ACP Aossiers of all the panJlJ tes whose
hames were considered by the selaction committce ta csatisfy

itself that a proper compavabive assessment of the merit of

zlection committee.

of the candidatss whozs namez had hesn included in the sel
panel did not mean that we werse neceésarily required t
comparative aszzssment cursslves, as urged L{ e learnzAd
counsel for the applicant. Such a rejquiremsnt would arise only
where it has hkeen alleg=d that the ssisction committ=e had
acted malafidely or adopbed an arbitrary proszsdure or
criterion. Ho allegation at all has Leen mades with regard to
the former and no material whatscever has Fbeen rlaced befors us
to suggest that the committse had acted arbitvrarily. Hence, we
have declined to make a comparative assezsment of our own of

the merits of ths candidatzs included in the z22lect panel. The

4.4 '
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applicant has no matsrial to bhase his avermant to the effect
that the selzction committes acted in a mechanical mannsr. The
averment regardiny thers being a bordsr case of outstanding has

in our view no meaning. It is also not the case of the
applicant that service vecords of a parvticular number of vyears

were to be conziderzd bLut thoze con2idersd were for a larger or

averment re egarding the challenge to Lhe: action of the szlection

7. Coming to the cass of the applicant himself, hz has beszn
graded as very good while his claim in the 0.A is that he
should have baen graded as outstanding in view of his

perfc
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sreceding the mesting of the
selection committee. We have gone through the 2ACRs of the
applicant. An ACER or APAR iz euppossd to veflect the over all
performance of an officer for the entire vysar and any

outstanding performance of an officer for which he might have

received a commendation certificats is expect=d to ke taken
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certain other ysars and parte of certain other yzars howszvasr he
has mnot been ranked as outstanding but has bkeen assigned a

lower category. We do not see anything arbitrary in assessment

of the applicant's periormance as very good by the zzlection
committee. The lzairnsd counsel for the applicant argusd during
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1 for respondent Mo.2, the
sthan, stated during the oral arguménts that they

J
cannot discloss the basis of the asseszment of the selsction
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arbitrary manner. A1l that the applicant suggests i3 that

grading of the applicant was not
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applicant and obthsre in the <ligikility list were conzidered,

the averment that Che znitire 2ervice  records wat e noet

—

[\E]

1]

azaezsamznt, ths vary fact that the officzra have bkeen graded as
ontstanding, vary gocd, good or unfit showa thak a comparvative
statement haz indeed been mads.,

16, While allowing the M.A for summoning the records, the
Tribunal had divectazd ithat the ACE Jdossizrs of the candidakea

whose namzs had bz2en included in the panzl a2 also the minntes

of the =22l

e

ction committze Shoenld be produced for the perusal
of thez Tribunal. These vecords wsre produced Lefors ua. ihe
learrn=d counszl £or the applicant ugged that the .Tribunal
shonld go through the ACP dossieres of all th: candidatzz whose

namea were considered by the zelection committes to satbiss
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comparative assesamenit of Lthe merit of
varicus candidatzs was indeed made by ths seleétion committes.
lowaver the mers fact that we had 23lled fovr the ACP dozszisrs
of the candidatesz whose names had been includsd in the select

panel did not mean that we were necezsarily required to nake a

comparative assesgment cursslves, as urged Ly the learned
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coungel for the applicani. Such
whers it haz keen alleged that the 2slection commibtzs had

acted malafidely or  adopted an arbitrary procedurs or

r
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criterisn. No allegation at all has beoen made with regard

the former and no matstrizl whatzoszver has been placed before ua
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to zuggest that the comnmitte aciced arbitrarvily. Hence, w2

e declined to malke a comparacive assessment of our own of

i

zl. The
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the mezirits of the candidates includsed in the s=lscih par
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commitiee, the proczedings of the szlecticon committes shonld he
struck down 32 having besn drawn-up without any kasis. In fact

what the leairned counsel for vespondent 0.2 had clarifizd that
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commitbe: had adopied its cwn procednres for
azzzseing the comparative merit of various candidatzs, it was
not for him to disclose the basiz of such aszszamznt.

18. Adverting to the judgmenit cited before us by the learned
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oo, we may vefer o the £ollowing
ions o¢f the Hon'kblz Suprsmsz Couri in the caze of Smt
Nutan Arvind in para 6 of the Jjudgment "When a high lzavel

committee had conzidersad the re3pechive merits nf the
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2ding and conzidered their cases for
promotion, this court cannckt 2it over th: assessmeni mades by
the DFC a2 an app=llatz auvthority". When the Hon'kle Supreme

Court held that it cannot 3it ov

14

r the judgmznt of ths DPC as

an appellate authority, a forticori thiz Tribunal caznnot sit in

]

judgment over the g2eezzment of the selesction commitis:z when

there iz n

Q

allzgation of malafides and there is no basis of

allegation of arkitravinzze with rzgard to the preocsedings of

cle
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M
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ction committzez. In the casze of UPET alsc dscided by
the Hon'ble Suprems Couri, velisd upon by the lzarnsed counsel
for respondent No.2, the Hon'bls Suprems Court held az follaows:
"How to catbtegorise in thz light of ths relevant vrecords and
what norms  should apply in  making +the azsessmznt  are
exclusively the functicns of iths szlection commitbes .... the
Tribunal éould not have aubkstituied iteself in place of the

selection commithbee and mads the selection as if the Tribunal
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self was exercizing the poweErs of the 3
committee...." Mores or less the sams poink has bzen made in the
two Judgments oif the Tribunal relizd upon by the lzarnsd
counzel for respondent lo.2. Thereforé, in the circumstances of

the pressnt caase, th: Tribunzal cannct taks npon itzelf the tacshk
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of making ite own comparvative azsssams
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variouz candidates, in subztitukion @f the asscscment mads by
the szlection commitbes. Incidenitly, the learnsd counsel  for
reapondent Mo.2, the State of Fajasthan, pointed cut during the
arquments that the applicant had alzo keen promotzd to thz IAS

on the haziz of the inclusion of hiz name in the as2lzct panel
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avermentsd and avgumsnts advancsed on bzhalf of the applicant and
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we find no merits therein. The 0.2 iz, therefore, Jdiami . Mo

Cotapta -

(Gopal Friszhna)

Adminizetrative Member. Vice Chairman.



