
IN THE CErJTFAL ADMIIJIE'.TF!J.TIVE TPIEUll~L, JAIPUP EEIJ:I-I, JAIPUR · 

OA No:• • .:!l/199·1 Date .:_,f .:·n:l12r: :l.S---0~~-'~-7-7 

Vinod Pral:ash Mishr::t s.:•n ·=·f Lat.; Shri F.LMiehra, presently posted as 

D.A.M.E. (Diesel) C-an:lhi.:lham, w.;sto:rn Paih-m:; I .\jmer Division. 

Applicant 

Versus 

New Delhi. 

Mr. P.N.M.3thur, •x.un::-.. ::1 f,:.r the appli.:-ant 

80RAM! 

Hon'ble Mr. Gc:·r:al I~rishna, Vice Chairman 

I-J.:.n 'ble Mr. I).P.Sharma, Administrativ12 Member 

ORDER 

In thie ar_:pli.::ati.:.n und4S-r se.:::ti.:·n 19 .:.f the Administrative Tribunals 

Act, 198:., Shri V.P.Mishra has prayed that the t··s-sp.:.nd6nts ma-:z~ be dire.:::t.::.j 

capa·:::ity to Claes-II r;:.:.st (Gr.:our:·-E r.:.:•st) ~v.e.r.::::~.9.1075 and that he 

t~nefits. The residuary pra-:,T•::r mad·: by him ia that th,; Tribunal l113.Y grant 

him an:i appr.:.priate l-elief. 

Mechani.:::a1 En·;JineH· (A-ME) in the Wee.tern Faihva~· fr.:m the .Jat·= he t..es 
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prumot~d t0 the sai :1 y;: .. :.st a·;ain:=t a clear vacan::y, on a t~rnr:·=·rar7 basis, 

by urder .:l.ated :::-l.9.EO~ (Ann.A:::). The said aJ.:r·:.intment Has made aft·?r he 

\-JaS duly sele~::ted fc,r_· th: said r:·:.st .:.n tl···= t.asis c.f a Ht.·itten t·s-st and a 

viva-voce. In the sele.::t list the narri'S' c.f n •. :: applicant finds place at 

Si.Uu .1:::, but h•.? \·BS n:.t include.:l in th~ main r::anel and to:. his l:n.:Ml""":lge 

his name vm.:= includE-:'! in 1 B1 panel, in th~ reseL-.7E: list. Inspite .:.f his 

being included in thG reserve panel, he \·T:'IS granted pr.:.m.:.ti.::.n a·-;tainst 

incumbents. The r•?St=·=·ndents, l-..:M•?ver, had n.:·t .::al·~llat•::d the vacancies 

a.::.::uratel:-z' and if they had d.:.ne s·=·, the ay_:-.r_::.l i·::ant 1 :=: na~ \-l•:.uld have 

apt~arej in the main r;:anel itself. 

Fm·ther, 3.·::c.:·rdin:;J t.:. the apr,:-1 i cant, he cc.nt i nued t..:. vl•:.rJ: on the 

communicatiun, he filed a Civil Suit in the c.:ur.:t C•f Munsif Magistrate, 

Ajmer \·1ho ·;Jranted an inte1.·im dh-·s-cti·:·n t,:. maintain statu:=. que.. Later the 

suit \-JaS transferred t.:. the LT.:.:Ihr,.ur E.;.n.::h .:.f tho: Tribunal and \·BS decided 

on 15.2.1991 (Ann.A3). The Tribunal held that the ar:·plicant r::annc•t be 

asJ:ed t.:, app~ar in the sele-cti.:.n test a.;Jain. With 1.·egard t.:, the .:.ther 

reliefs claimed J:.:z· the applicant, the Tribunal dir.;::ted that th•? applicant 

can file an:.ther ar:pli·::atic.n, if so advis~:l. .lHtec r.:-·::•?it:.t .:.f the eaid 

judgment of the Tribunal, th~ an.:•li.::ant :=.ubmi tte.:t a repr.;z.:ntati.:.n t·:· thr? 

authoL·ities on :::s.::::.E··~,l J:.ui: since n:. deciei.:.n \·T:'IS t.al:en on his 

of 3 mvnths. The res~_:.:.nd~nt:= have n:M rejected the applir::ant 1 s 

represEntati.:·n vide Ann.Al elated E,.:3.1S•93. H.: has, th:r.;f.:.re, in this 

applicant, nu\·1 challen;Jed the a·::ti.:o .:.f the L·eet:•:.nd.s-nts in rejecting his 

Assistant Mechanical Engineer. 

4. Acc.:·t·dirto;J tc:, the applicant he held the v·st .:,f Principal, System 
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Assistant Me.::hani.::al En;Jine.;r \v.e.f. :24.9.E,75 :tfter ha•Jin) cl.;..are-.:1 the 

· sele.::t i.:,n but in tho;. .:.rder ·=·~ his ar:·r:··=·intmE:nt Ann .A~, it \va.: menti·:·ned 

Pr.:•:lu.::ti·:·n En;Jineer simul tane.:.usl~, Hi th 

me:me his reverei.:.n. 

directed that the .:tpr_:oli.::ant aiK·Uld n:,t be asl:e.:l t.:. at=·t:,ear in thE: eele.::tion 

Tribunal's ,jirecti·:·n2 ia th:tt' the ar:pli.:ant ahall J:e .Jeemos-.:1 t.:. havE: J:,.;.;.n 

J 

w.e. f. In aimilar 

ori·;Jinal r:·:tnel t.e.:::ause .:of their seni·:·l"ity t;·:·siti·:·n :1.nd limite.:I number c.f 

va.::andee. Th.;.. SLP file.:! a9ainst the eaid juclo;Jment \·73E .Ji2rniaseo:l J:,~/ the 

H:.n 'tle Su~_:~reme C.:.urt. On the b:tsi:= O:·f this juo:lo;rrnent, the Gujrat High 
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Court had also 9iven similar dir-:.:::ti.:·ns in an .:.thet· case, for enlargement 

of, the }.:'-:lnel. The SLP ao;:r3inet the jud;rment CJf the Gujrat High Court \vas 

aleo dismieeed t.y th~ Ho:.n I ble 3upr~rr.e c.:.urt. A Similar jn:l·jffient had wen 

of these jud9em.:nts .:.f the High Courts have 1:-=-·~n r:·la·:::ed as Anne:mres-A9, 

1UO and Al4 t.:. the CoA. The applicant has, ther~f.:.re, pra:/.:.:1 that he should 

be treated a.3 a r&;TUlar app.:ointee t.:. th~;- ~_:.:.st ·=·f .ll,.ssist.:tnt · Mechnical 

and he elK·ul.:l l:.s- o:;ri ven pr.:m.:.ti·:•n to Grc·up-A r:·:·.:-t \·/.e. f. .=:..J. 9.1975 with all 

other .x.nsequential benefits. 

5. · The rt:sr:·=·ndents in their reply havt? tal:en a prelimina17 objection to 

the maintainabilit'l ·=·f the C•A J:,,~f.:.re th·~ .Jai~_:oUc Bench of the Tribunal 

becau.:-e the appli.::::mt wae. r·=·sb~cl at the tim.: of filing the OA at 

Gandhidham, Gujrat ~nd the .:.r,J.~r rejectinJ th.s appli.:::ant 1 .3 representation 

had been i ssu~:l by the o'.~eneral ManagEr, ~vestern Rail Ha~·, Bombay. With 

reoJard t.:o the aVO:l."fflentE' •.)f the ar:.pli o:::Ctrtt 1 tho? J:•?.3.t:'":'ndentE' haVG ztated that 

the applicant Ha2 9iven .:onl:t" an .:.ffidating pr.:.m.:.ti.:·n t.:. the pc.st c.f AME. 

There3fter he H3S asJ:e.:l t.:. apr:.ear in the ~.electi·:·n fer regular appuintment 

to the e.aid p<:,.3t. The Tribunal \.Jhile j.~.:::icling th•: .:-uit filed by the 

applicant bef,:.re the Munsif Mao:;Jistrate, Ajmer, \·lhkh \·lae transferred to 

it, had only given a clire.::ti.:on that the appli·:::ant shall no:.t be asl~ed to 

J appear in the selection te2t and th::~t he sh:·ul.j n.:.t b·~ reverted to a 

of sele.:::tion. Al th:·uojh the applicant h:td 3ppear,.~d in the selectic.n held in 

1975, h·? .::,:.uld not get 3 pla·::·~ in the r:oanel of 14 .::andi.:lates prep::~ro:d on 

.. -/ 

baeis. Theref.:.re, the applk:mt ':= p3ssinj the e.o:le.::ti·.)n test is .:.£ no 

find plar:::e in the eel·=·:::t r--::~nel and .:::,:.uld n.:.t ·;Jet pr.:.rn.:·ti.:on eon the baais c.f 

the eaid sele.:::J:i.:.n. Th.~ref.:.re, wh.~never subso:qu-:nt va.:::ancies are nc.tified 

the inr:::umbent ie requir-:.:1 t.J appear in the eele.:::ti·:·n again. Hv\vever, 

instead of ar_::pearin.;t in the sel•?·:::ti.:.n to:-2:t 1 ho:: :It:pro:.ached the Munsi f q_j 



r•::gul~rised, he is n:·t entitled t.:. indu3i.:n .:,f his narn;. in the r.;.jlllar 

list The:! have added that .::an 1- ~ -·-= 

~- .:.n the sai j r,.c.et. Th·:;;y have denied that the apt:·li.:::ant '3 apr_:.:.intm.:nt .:.n the 

the Tribunals .].:, n.:.t ftm:::ti.::.n as sul:.sti tutes .:.f ~drnini3trati.:·n. 

appli.:::ant. Preeum:tbly tho: ·:::laim is th:tt Shri Paj rum:1r f.h3.rma has t .. ?en 

J:a:?is anj it .x,uld n.:.t be termed as ,?J..]}-1.::"::: and n.:•t t.:tsed .:on ar({ sel.:;;.::tic.n. 

aw 
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Ge.:.up-!1. y_:.:.st ae 3.lt-r:3.•I./ st3ted in the OP.., ::te ~.=.ee ll_nne:·:ueee- A6 and A7. 

Ann.Al dated 1').:::.199.3 by \·lhi·:::h his t·er:.resentati.':.n f,:.r tr·~atin;J him as 

'\ _--;-

1'7-\ 

granting him the e.:t.rno: ben: fit :ts ';}ranted by the Cal.:::utt.:t, Gujt·at and 

admisei·:.n b7 the t·eer:•:·ndente tiBt a resenr.; r,.anel e~dste.] and th3.t tht= 

that the :tppli.:::ant •s namo; \-i:tS n:;t in the :=elo:.::.:ti.:.n r:anel ·=·f 1975, :tt all. 

',j stated that the apy_:.lkant .:::3.nn.:·t tal:e ne\·l r:·leas in hie r,,t·e:=.ent an:·li.:::ati.:n 

\·Jhich ho; had n:·t tal:en in his tran.3fEl.Ted ar,pli.::::=tti.:n, even if the 

Tribunal had no:.t d.;;ci.]ej all the 91··:otmds and averments .:::.:.ntained in th= 

the r:anel t.:. indu]o; hie narr,; in the 2-:ud r_:-:tnel am:oUnto:d t·=· taJ:ing 3. nE-H 

and IE' 1-·· -'.l the 

ccnstru.:::tiv·= t·e:=ju,Ji-:::ata and i:= alsc• hit by the J:ar ·=·f lirnitati.:,n. The 

included in an:~ "reserve" r:·:tnel. He further .:::laim~:l that thert? \·BS n.~ 

ar:·r:·:·intrnents \·Jere made. He added that the y_:.anel .:::.:.uld n:•t 1:~ enlar-;:ro?o:l en 

~_J 
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judjinente, h3·J be.;n affirm.;.:l t n 
'.z th.; H:·n 't.le If the 

I~ , ' 

than 14, it HO:•ulcl l:-9 up t.:. the respo:ndente t.:. .:ledd·:d h:M man~· v:~..:::3ndes · 

Here t.:. t..; filled ur_::.. Mere induei·:·n ·=·f thG name .:.f a t:.ers.:n in the 

entitlerrr.::nt \·K.uld arise .:nly if a r::..:rs.:on juni·:·r t·:· the a~_:.pli·::a.nt and n.:·t 

He .::;.:.ndu:led 1:·~· etatin;J that the ·=·:t.·.Jer Ann .A~ \.Jae ~_:aesed in 1975 \·Jherein 

apr_::.li-:::ant had n.:•t .:::hallenJed th·::: nature .:.f his apr_::,:.intment in 197:. and, 

\·Jr:.n:;Jl-:l been de:= .. :::ril:.e.:l as a·:lh:.c in the .:.t·.J.:r Ann.A~ r_::ase.e•J in 1975 •. 

9. 

the rna ter ial ·=·n re.:::.:.rd. 

ma-:1:: b:zr the apt:·li·::::mt in this. be!Bl f, that the OA ma~· be D:;tained at this 

Een.:::h .:.f the Tribunal. Ue:-:t preliminary .:.J:.je.:::ti·:.n ie re.;Jardin:J tal:inJ neH 

q~ 
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11. 

ref.::ren.::o: to:. such 5I ro:.3•::t-vt: r:-.anr:l in Ann.A?., th•: jud;;Jment .:.f the J.:.jhpur 

P.jmr:r. In p3ea 4 .:,f the said ·=·r.Jet·, th::: Tribunal has .:.J:,aenied that it has 

I -,. 

appli.::ant 's name vl.::ts n:.t there in th~ 3ele.::ti.:·n r,anel .:.f 1-1 J;·ere.:ns. The 
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Engineer. 

12. ThiS- corder .:of ap.r_:.:.intment .:,f ' the apr:·li .::ant t.:· thiS' r_:.:.st O:•f Azsietant 

"x X 

ii) Shri V.P.Misht·a, F.::or~S-m:m, roieso;l Shed, ABF 12 t.;mr_:•:oraeil~z' 

r,.r.:mted an.:l p.:.eted as o:.ff9. A..ME ( Fuo;l) (Cl. II), CCG vi.:::e Shd 

M.M.Pinto. 

X 

Notes: i) 

ii) Tho; o:,ffi.:::iatin;:~ t=·r.:m•:•tio:.n in Cl=.tss II .:,f S/Shri V .P .Mi;shea ar.d 

T.D.Dh3rm:mi Ins J:.eo;n mads r:·m·ely as an ~d-h::n: :trran:Jem~S-nt =.tnd 

are .:.n the re.~ulae panel. 

X -.· 
=·= 

., ... II 
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P_ssistant M,;,.:::h.::tni.::::tl En;.~ineee. Thus the :fao:t .::,f the 3l:osen.:e .:.f the 
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t..:. this p:.st. This fa.::t, 

regardinj enlaD~.;ment •:Of the [-:trtels. ~.11 the f:l•::t2 .:,f the •:!.~Se ded ].;.j by 

of th.; Gujrat Hi9h c.:.urt i:= quite d.:tail.s-:1 an:l ·Jive:= essential f:l·::ts ·")f 

the case. Simil::tdy the jud•;rment C•f the lla·;~pm.· E.endt ·=·f the B·:.rrtl:·:l'l High 

C0urt is detailed .~n:I .:::.:.ntaine essenti:ll f:tcts. H:•\·7evet·, \·le d:. n.:·t find 

relevant time and e.3d1 .:::lse has tc. be treate:t ·=·n ita ·=•\·m f:l·:::ts an] en its 

entitled t.:. an? t.enefit ·::.n the b:Lsia .:.f these jud.JITI<:nts. Tho: fact that 

d:.es net mean that any r·rindple .:.f l:lv7 hae t.een l:li,j ·=l·::.vm J:.::t" the H:.n 1 t.le 

13. HC·\·lE:VE:r, th•? imr:,li·:::at:i.:.ns .:.f tho: Tribunal 1 s ju::I.Jrnent Ann.A3 dat.?d 

and 6 .:.f the Tt·ibunal 1 s judJirlent read as f.:.llc.Hs: 

The ._:;nl~/ plea .:.f the apt::.lj_,:::ant no\v r::·t·ess.s-:1 t..:-f.:•rE: us is that h~ 

revert.;.cl b:ld: t.::. Class III. we ar.? ala..:· .:.f the ·:pini..:·n that :=in·::e 

tut his name in the reaenTe list vJaa induded after 3•::'t1Jtin~· and 

aftEr ~_:assin;~ the teet and, in view 0f these 

tacl: t.:. Class III r:·=·2t C·t· t..:· ao=l: him t.:. ar;:.rear in the t·2St a9ain. 

~u 
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6. W.;., ther.;fm·.;, d~n, it f•r.:.r_:.er t.:. all.:.H this Apr_:.li.::atic.n .:.nl:-/ 

t•:. th; o::·:to:nt that thE 3.f,·t=·lk3.nt sh:tll n.:.t t.; asb~] tc• ar_:.r_:.ear a·}ain 

in tho: e:·:aminati.:·n :md that he shall n:ot 1:~ r.:v.::rt~] bad: t.:• Class 

III p:.st .:.n the t;Jl"•:,und that he h3.2 n.:ot apr,.eared in the test. The 

Appli.::ati.:,n i,3, theref·=··t·e, allc•\ved tc• this .:::·:tent. The rest .:.f the 

pleas have be.::n dt·.:or.:·r:-:.:1 t.~· the learn•:.] .:;.:,unsel f.:,r the ar:pli ::ant 

and, if E··=· a.Jvis~d, h.: .:::.3.n file a ser:arate .ll.r_:.r_:.li.:::ati.jn f.:.r them. n:o 

14. The apJ.:·li·:ant \vas ar:,p·:·int.-:.:1 t.:. th: Gr·:·up-B tx,st in 1975 and h3.s 

C•:·ntinued t.:· W•:.r}: unintet-rur_:.te.:ll~· tJ·,,:xe.::.n. In its .Jir.:ctic.ns t·et:·r·:-:Iuc•:.j 

:ib:.v.;., the Tribunal has etate.J that th.:: ar:pli.:::.:tnt shall n.:•t a-;rain be a.=}:ed 

tc· 3.ppear in ths,. e:·:aminati.:on and h; e.hall ale·=· n.:•t 1:-e revert~] tc• .:;r.:.up-(~ 

p:,st .:n the ·~r.:.und that he h3.s n:ot ar:·t=•o?ared in the test. The imr_:.li.:::ati.:.n 

c.f these .]ir•:,:::ti•:•nS in •:.Ul" vie\v is th3.t the :t.t=•[,.li.:::ant hae 1:-:en tr.=:ab:d b7 

the Tril:un3.1 .ae entitl.:.J t·:· .:.:.ntinn=: .:,n the Gr.:.up-E· r:.ust ,:.f Assistant 

Me.:::hani•:.al Eno,Jine-s-1". A furthet· imt:·lkati.:.n .:.f the· Tribunal 1 s at.:.ve 

di re.:t ic.ns is that he ie n.:.t t·:· 1:..:: tt·.=:.a t.;.j as an ~Klho:>·::: empl·:.:/ee \·Jh:. is 

n.:•t1Ti.al1~? liable t.:. revet·:=ic.n .:.n apr:·=·intment ·=·f a rer;Jul::n:l~· er::-1.2.:1:-:.J 

candidate. This fl.:Ms fr.:.m the Tribunal 1 s .:bsenJati.:.n that he .=hall n.:.t b? 

rev•:Tted t.:. Gr.:.urc·-c v•et .:.n the o;Jr.:.un.J that h.: hae n·:·t apr: .. =:ar.;..j in the 

test. In subst::m:::e, th.;ref.:·t·.::, the Tribunal 1 .= .:.rder has t.:, be t·e~d as 

meanin;:r that the 3.pt:·li.::ant is 3. regul3.r h:.ldet· .:.f a Gr·:·ut:·-B t=•=·st, ds:=t=·.H·; 

the f.3•:::t that his nam~ Hae n.:.t in tho: sele.::tic.n r:anel. 

15. Pr.:bl.;m, hc·\·levet·, arises Hi th t"etJat·d t.:. as.3i·:;Jnmsnt ·=·f seni·:·t·i ty . t.::. 

the .~r_:pli.:ant in Gr.:.ur: -B tX•8t and daim f,:.t· further t=·t··:tr•·=·ti·:·ns. The 

appli.::..nt \·laS n.:.t as::i9ned any seni.:.rit~/ in th.: •3r.:.ur_:.-8 t=·=·st ty the 

Det=artment t.e·:ause he H:ts n:•t treated a:= a re.:JUlat·ly eel.::.:::ted .::andidate 

and the Tribunal h3.s als.:. n.:.t ;Jiven an~' dit·.:.:ti.:.n r·~·;-Jardin.;J .assio;Jnrnent c·f 

seni.:,r i ty t.::. hirr, in the Gr.:.ur,.-B t=·=·st c,f Ae.3istant Me.::hani .::~tl En;yineer. 

Pr.:.m:,ti.:.ns .:ann·:•t be div.:·t·.:e] fr.:m seni·:.dty. The8E are indr::-.:.:1 very mud1 

der:•:mdent .:.n a f·~t·.=.:.n 1 s seni·:·rit~, in the .:adre, \·Jhi.:h ie th:: J: . .=:3i.3 fm· 
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cadre 0f As:=i:=t.:mt fv1~.::h:mi.:::a1 Engin~er, the? have as.:=lS•;Jn~d him no 
I -' 

f.-. I 
j .\ • r 

I 16. 

Mechani·:::a1 Engin~~r f,:.r a prett~r 1·:.ng time and by the Trit.una1 1 s c·r:'ler 

to him), it vlo:.u1d be unjust :1nd in~quit.:,u.= th:~t ho= sh.:.uld no:.t l:-8 

the applicant in the Gr.:,ur,:.-B t=·=·:=t, 

applicant ~md dir~·:::t that if r:-=:rs.:.ns vkto:· hav·::: put in th~ saiTlt: l~n~th ·=·f 

I 
-'"\. 

J:2f,:,t·e c,r .::tfter the :=tn:.1i.:::ant 1 e 3.J;.Y:•:dntm~nt th.st·et.: .• :on :tclhc .. ::: t·:tsi:= and he 

0~~1 
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17. The CJA 

Cl__j 
( 0. P. Sha1.111a) 

Crk_~. 
( G.:·r.al Krishna) 

Administrative M~mt€r Vice Chairman 




