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Date of Deciaion: 07. 0L| . ..)/6\55>

I THE CENTRAL ADMINISTFATIVE TRIEUUAL,JAIPUR BENMCH,JAIPUR.

* * %

OA 40/94
Vijay Iumar Madan, CFWI, Wzstetn Pailwsy, Resnqus.

- ... Applicant

Versus
Union of 1India through Gezneral Manager, Weztern Failway, Churchoate,
Mumbai . '
.-« Respondents

CORAM:

HCOW'ELE ME..JUSTICE B.Z.FAIFOTE, VICElCHAIRMAN

HOW'BLE MR.ITLP.UIAWALIL, ADMIINIISTFATIVE MEMBER

f‘

For th= Applicant ... Mr.P.F.Mathur,prosy counsel
for Mr.R.N.Mathur

Fer the Responiznts ..+ Mr.Manish Bhandari

ORDER

PER HOI'EBLE MP JUSTICE E.S.RAIFOTE, VICE CHATRMAM

The applicant has praped for a direction o promcte him on the post
of A5513tant'Eng1neer frem the pogt of BWI Grads-I. In the application he
haz elab:rated his contenkion by stating that on the L:s's £ the senicrity
list (Annezure A-6) he should have keen promsted to the post of Aszistant
Engineer since he iz in the same position vhat Shri Gurnam Singh oooapisd
on the date of hiz promoticn., Thersfore, a Jdireciion may b is=ued to that

effect.

Z. In th2 applicaticn the applicant has stated that zarlizr he was
working as Aszistant Inspachor of Works (AILCW) vight from the vear 1962 on

the kasis of his selsction to that post.  After selsction he was posted at

[]

Udaipur Himmat Uagar Froject, whers the posts of ATOW ware conzidered to be
surplus. However, wvidsz letbze Jat2d Z.5.68 h: waz conzidzred for

akbscrpticn in the pogt of Assistant Permansnt Way Inspector (AFWI). Later,

vide corder dated 12.9.68 (Ann.A-1l) he waa akscrbed as APWI with a condition

- that those who zezk: for akzovpficn to the post of APWI shonld undsrtale a

raining for a percd of six months.  Acoovrdingly, the applicant underwent
the training and consequently hz was akzaorksd in the post of APWIL It is
further case of the applicant that the applicant and cther similarly
situated perzons medz a repressntaticon tooooonsider the zervices rendered
Ly them in the post of Aszistant Inspector of Works for the purpose of
seniority in the paost of AFWI. The dspartment refused to accept their

contention. In theas :1r~umstan- 2z, the applicant and cother p2rasons filed
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an arplication before th= entral Administrative Tribunal, Gnijarat Rench.
In thes

rerzons filed a veview petiticn.  The =zaid Trikunal allowed the review
o
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irat instance the samz was alleowed. Therzatter, thsz atffectsd

=

ition anderejected the case of the applicant. In those circumstances,

the applicant preferrsd a SLE kefcve the Hon'ble Supreme Court.  The sam
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vas alsc dismiszed. The applicant and others wers given the benefit of the
judgemant of the Central Administrative Tribunal, Gujarat Bench, rassel in

d, but
after the review petiticn was allowed and atter the Jjuljysment of the

the first instance, and the senicrity lizt was ac‘:«:-r-imgl‘,r prmerare

Hon'ble Suprems Court, Jdismissing their SLEP, theivr seniority in the

department wa2 reconsideraed and necezsary reveraions wevre also effacted to

th: lower cadre. Msanwhile, the panel was also prepared vide Annexure A-d

dated Z0,2.35% for the purpose of pramoticn to the post of Assistant
Enginesyr. In that panel, the applicant's name also finds plase at
2l.1c.47.  Buk this was alsc cancelled in view of the final julgement of
the Tritmnal and alac the Jjudgement of the Hon'bile Suprems Comrt. The
resultant pozition was that the applicant had to go back to the past of
AEWI Grade-I, which the applicant was cooupying after hiz promoticon from
APWI Grade-II. It is also not disputed that the final seniority was
gettled Iy fixing the senicrity of the applicant and the psraons who are
junicra £o him on the kasis of Annsxure 2-6 Jdatad 21.1.93,  Annemare A-6 13
a Corrigendum. issued to the senicrity list dated 23.6.92 of the FWI Grade-
I. Ey Annziure A-G it was divectsd that the name of the applicant shonld
e ingerted at S1.Mo.1A3-B. It is also stated kefores ws that the peraon by

name J.1.Vaish was divected to ke ingertsd at S1.Mo.l63-A bat the =zaid

entry was dzletzAd later on the bazis that a wrong ranking waz given ko that
[=racn. Anyway, we are not concerned with the said perscn namely

J.HM.Vaish. So far as the applicant is concerned, his nams finally finds
place at Sl.Wo.l63-E in the seniority list of PWI Grade-I, which the
applicant alsc acceptad.  The senicrity list of the year 1992, as modifisd
vide order dated 21.1.%5 (Bnnexwe A-%), has nokt been challengzd Ly the
applicant.

3. The case «f the applilcant is that Shri Gurnam Singh, at Sl.No.l63/

just akcys hiz name, was promoted to the post of Assistant Enginger and

there were only 135 posts and cut of them only 119 posts have been aelected
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frr promaticn to the post of Assistant Engineer and the other postz av
vacant. The applicant wmld alsc come within the zone of :zcnsileration
alongwith Shri Gurnam Singh, therefcre, there should be a diresticn that
thz applicant ales may be promoted as Assistant Enginssr. A5 against this

relief, a sericus cbjection of the respondente is that this aspact of the
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case, which iz now sought cut in the argument, iz not pl=2aded in the
application. Having gone thrcugh the application we find that this aspect

o
8 not pleaded Iyy the applicant in his application. The
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refore, it is very

difficult to know the number of poats that wers available for the pnpoze

O

of ["L‘C)mutlun by selecticn to the post of Asziatant Enginsers and how many
posts have Leen filled up by peomotion and how many posts showld ke taken
as existing at this Jjuncture. The applicant clearly admits in this case
that Shri Gurnam Singh, vho vaz promcted on the rost of Aszistant Engineer

was senior to him and a person namely S.1.Makwana, who is at 21.Mc.1€4 and
who is just kelow him even t‘:..:'la'; continues o be junior to the applicant.
It i5 also the case of the applicant that nsither Zhri 2.L.Makwana nor any
person junicr to him has kesn promotsd to the post of Assistant Engineer.
If that is 39, in cur oonaidered copinicn, the applicant has no cause of
action as such, for filing the present application. . If Shri Gurnam Singh,
admittedly who is senicr toe the applicant, was promoted as Assistant
Enginesr, the zame Jdces not Jive rizz any cause <r right to the applicant
unless the applicant demonztrat2 lefore us that any of his junior is
promoted to the post of Assistant BEnginest and that hs has not done. In
fact it i3 not the casz of the applicant at all that ahy of his junior has
een promoited te the post of Assistant Engineer. If that is so, the

applicant would not ke entitled to the relizf as prayed for.

4. However, thsre iz another relief to the zffect that the training

pericd spent by the applicant should ke counted for the purpoze of

seniority.

5. There iz no sukstance in this case also, for the reason that, that
was a training the applicant was Jiven when hz was in service as AIOW. As
we have stated above, the poet of AICGW was found to bs aurpluz and those
parscns wer2 to be abscrbed in some other equivalent post, in the railway
department, the post of AFWI was an squivalent post and the dspartment had
dezidzd to abzscrk them aubject to the condition that, they undergo six
months training a0 as to be eligibl—:- for the poat of Assistant Permanent
Way Inspactor. Thevefore, instead of terminating their ssrvices from the

poakb of A"s gtant Inspactiv of Works, the Jdepariment gave them training for

the purrose of abecrption on ths post of Assistant Fermanent Way Inspector
and afcer the training the applicant was abscrbed as Aszzistank Permanant

Way Inspector. Thersfore, the senicvity of the applicant starks from the

«

date he was akaorked asz Assistant Parmanent Way Inspactor and the pericd he

has undergone training cannct bz countzd £ov thes parposs of senicrity for

&

the post of APWI. The training in question was conly for the porpose of
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abzzrption on th2 post of AFWIL  All this Find of exercize was d-ne by the

department only to 32 that, the applicant and other peracns were not pat

to difficulty by terminating theiv service az AIOW, on the qround that

those posts were surplus. In fast the applicant and other perzcns
similarly sitvatsd shonld thank the Jdspartment for retaining their assrvice,
at least, on some cther poet.  IE that is a0, the parioﬂ during which the
applicant waz Jgiven training for the parpose of akamr[rlnn Az APWI m~annct

be counted for the parpese of seniority.  Thereiore, even Souw the 2econd

relief alzc the applicant iz not enkitled. A=z contended by the lzarned
counsgel f£or the vespondznis, this aspact of the case, that the trainig
pericd should be counted for the porpcese of seniority, the aprplicant could

have raiss=l bkzfcre the Ceniral Adminiztraktive Trilkunal, Gujavat Pench, It
hz Aid not do 3c. In the ciroumstanczs, the applicant iz not entitled to

any relief at this point of time.

G For the above reaaonz, w2 have no cption but &> pass the crder as
under :-
The Original Application iz Adismissad kot in the circumstances

without any,ccsts.
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B.NAWANT) (B.S.RATEOTE)
MEMBE‘R (n) VICE CHAIRMAN




