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IN THE CEUTRAL ADMUTIZTFATIVE TEIEMIAL, JAIFUF EEICH, JAIPUR.
No.273/93 Date of crder: of-3-9%
C.P.Sharma : Applicant !

Vs.
1. nion of India th'»_--mh thez Secretary to the Gove, Ministry of

Lak«ouar, Mew Delhi, Depict. of Lakcour, Sivi. of India, lew Dzlhi.
2. Employesa'  State Insui‘ance Corperakion throwgh  the Director

General, I'okla Road, Naw Delhi.

Respondents.
Mr.S.K.Jain - Cennszl for applicant
Mr.U.D.Sharma - Counasl for LL:-S condents
CORAM: o
Hon'lkle Mr.0.P.Sharma, A-ﬂministrativ& Member
Hon'lle My .Fakan Pralash, Judicial Mzmber.
PEF HO{I'ELE MF . OJP.EHAFMA, ADMINITSTRATIVE MEMEER.

In thiz application under Sec.19 of the Adninistrative Trikunals
Act, 1985, Shri C.P. Sharma  has pray=2d for a dzclaraition that the
action of the respondents ing not offering appoiniment to the a[:.plicant
wn the post of Depuky Pegional Trlr‘.:tcn: 22T Corporation against
divect vecruitment cuots w.e.f the dake hiz junicrs werse appointsd on
the zzid pist is arbitrary, disoriminatory, ete. and viclative of

Article 1A(1) of +the l-.c.nstltuti-:n as well as viclacive of the

fiy

principles of natural quLl-,-. H2 has amaght & direction to the
respondsnts to appoint the .ppli-:ani: on the post of Deputy Fejional
Dirvector, ESI Corporation, w.e.f. the date his junicr Shri H.B.Parmar
waz promotasd vide the order Jdated 2.11.1991 with all consequential
berefits.

2. The zazz of the applicant iz that hz waz apgoinked Lo thz posk
of  Assistant  Fagional Director, EEI  Qorporation, on  the
recommendations <f the Union Public Service Commizsion (UFP32) in 1926.
He wazs promoted a3 Depaty Direcktor (Begional), BSI Covporation vids
the order dated 10.3.1929 on ad hoo hazis. Thereaftesr, vide the order
Aated 5.12.1929 zight peracns junicr to the spplican: were promoted as
Depnty Pegional Dirvectov. By or.:]er o421 of 1990, the applicant was
revertsd to hiz lowsr post of Asszistant Fegionzl Director from the
post of Deputy Fagional Diveckor, withouk any justification though the
applicant's Jjunicrs were allowsed &0 oontinue az Depuky  Fegional
Directora. The applicant has challenged his reverszicon l:rj filingy a
geparate O,A 1M0.593,/00, which iz 2till pending.

3. Purther according to the applicant, the post of Deputy Fejicnal
Director, B2I Corporaticn ias £illedin ko the extent of 50% by Jirect
recriuitment on the cecommendations of the UPSC and 20% by peomstion.

A,

The URSC advertised 16 poskts of Depuby Fegional Divector in 1985, The



«

applicant applied and was selsctel for appointment by the UPSC to the

[l

paat of Depuky Fegic n:—ﬂ Direct:or ajainst -Jlre-:t vecruitment quota. His
name app2ars at S1.10.21 in Annx,A45, thcl'y the result of the zzlection
Ly the UPSC. In the 2aid list, the name of Shri H.E.Parmar appears at
Sl.dlo.dl. While Shri Parmar was appointed as Deputy Fegicnal Dirvector,
ESI Corporaticn in pay  scale B2 2Z00-2000 vide the cvder  daked
€.11.1991, the applicant was not given appointment. Other persons
junm“ to the applicant have alss been appointed wwé{; V é:he Pt
of Depaty Feyicnal Director, BEII C“:vrpv:.raticvn and this fackt /Fe, revealed
by the rezords of the vespondents. Dis-:iplinary pro-:e:adings vare
initiated against the applicank vide Memorandum dated  20.11.1530
gervad on the applizant on 31.12.90 and the proce2dings have not been
censluded a0 far. These proceedings had nothing te do with  the
applicant's 2election by the UPEC as the applicant was recruited on
the pist of Depuaty BEejiocnal Director from the open market. The
initiation of Aizciplinary procesdings conld therefore not have kzen
made a ground for denying him appodntment on the post of Deruty
Fajyicnal Divector. Ther: was no condibion impoeed in the advertisement

pukblizhed Ly the UPS2 that a candilate facing disciplinary procesding

Lu

could not ke fered  appe-sintment on accounk of  the pending
proceedinga. Agjrieved by the action of the vespondents in aupsrseding

the appplicant by appointing 1‘»~rsnnk junicr to him in the sgelection
list Annx.A¢, the applicant rra-in/r.e resentation on 5.12.1991 to
rezpondent Mo.2 (AnnmlA). Thiz was f£illowed by 2 reminder dated
26.12.1991 (Annx.AZ). 1o action has keen kaken by the respondsnts zo
far cn his representatione., The applicant's Fazis Jrievance iz that
araocns Jjundcr ©o him in the mefit order  in Anni. AR have Jiven
appointment whereaz the applicant has been left cut thersby leading to
viclaticon of Article 16(1) -of the Constitubicn. Acoording to him, he
should have been informed of the grounds on which the respondents
appointed pevsons less meritcorione to the applicsnt, ignoring his
case. He has, therefive, aszzailed the appointments of his junicrs in
Freference to him as illegal, arkikrary, -ils':rlmlnat-m:*_,', =tc.

4, The rvegpondents in the veply have taken cobjscticna to the
maintainability of the O.A on the grounds of limitation as well as
mizjoinder of pavrties. They have statad that zince the ESI Corporation
ib a statubcry Corporation having a distinct legal entity, the Gove of
India iz not at all oconcerned with this 0.2 and has thersfore heen
implzaded unneczasarily. Az regards limitation, they have =taked that
the applicant had mad: a répresentati-:-n cn 5.12.91 (Ann=.A2) agjainst
hiz nonprom:-tion, whereas the O.LA has been filed in May 1993,
Jferefore, it is kavred by limitation, |

Az to the merits of the case, they have ztakted that the
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applicant's promesticon to khe post of Depaby Pegional Director on ad
hoo kasiz and his subsecuent reverzion on the ground of pendency of
dizciplinary proceedings agjainst him have nothing to 3o with the

tasent O.A. The applicant has alveady filed separakte 0O.A ajainst the

Lon }

£aid reveraicn vhich iz pending adjudization by the Tribunal.

S Az b the avermenta in the presenk Q.A, the respondents have
ctated that the applicant while applyiny £ the poet of Deputy
Pegicnal Directcr to the ;UPEC did not inform the competent anthovity

in the Jdepartment and rather  ooncealed  this  fast  from  the

%
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department, thereby preventing the Jepartmwent from informing the -URSC
about the pendency of the disciplinary procesldings zjainst him. All
departmental candidates applying to the UFSC for bthe various post can
gukbmit their appli-ations directly nt they havatAnform the department
immediately after senr]iﬁg anch  applicaticns.  The  applicant also
manaJsd to skbtain 2 ne cinjecticn certificate dated 14.5.1991, cons day
kzfore the interview of the applicant was achedulsd with the TRSC,
from an cfficer who was n‘either coipetent nor anthorised o isaue such
a cortificate and when no ‘a[:'[:-li-:atic.n for issue of auch no objsction

certificate have l»2en msf«ie Ly the applicant. Thisz was intendsd to

~engure that the fack of iszu2 of the charge sheet ¢ the applizant may

not ke bronght to the noktice of the UPEQ. If the fact of the pendency
of the Adisciplinavy I:-rn:--:eéiings ajainst the applicant had keen krought
ts the notice of the UE3Z, he would not have bkeen called for the
gelestion by the UFA2. The disciplinary procesdings had keen initiated
agailnst the applicant vide memcrandum Jated 30.11.1990 which were
rendingy when the recommendationzs of the UPSC fir sppointment of the
applizant Lo the post of Depaby Pegicnal Director were reczived. The
apprinting anthority havj withheld the app:-intn’ént of the appliczant
pending completion of disciplinary proce:dings. Other perscns though
Jundicr, kot not under any  cloud had been Jiven ap[:-:aintmeht. The
appointing authority wvas ocompetent to withhold the appointment of the

applicant because merely on acocunt of the recommendaticns of the UPSC

W}

the applicant had not ascuirsd an abeclute right to appk intment. It i

nct a case of diggrimination beczus: the applicant cannck  compare

himself with othere ajainst whom no disciplinsry procesdings  were

rending. The applicant 'z reprezsntaticn had been duly considered hut
it had keen dzcided to defer the applicant's appointment pending
conzlusion of the dissiplinary procssdings. In case the applicant is
erxcnerated he will ks given appointment bo the post of Depuaty Pzjicnal
Directcr. Therefore, the applicant cannct have any grisvanc: in the
matter. '

7. In 2o far as impleading the Thicn of India iz conserned, the

Tritunal had already pazsed an crder on 23.12.93 to the =ffect that

4 .
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the name of Unicn of India may be Jdeleted from the array of
rezpondents a3 BSI Corporaticon iz a statubory body.
a. Az regarda limitation, the applicant has stated in the rejoindev
to the reply filed by the respondents, that since the applicant has
not impugned any partioular ordsr bat has only scught appointment from
the Jdate rperscne junicr to him have been appointed vide the order
dated £.11.91 (Annx.Al), there iz no ":jues.ti«:.n of limikation keing
veskoned with reference to the dake of crler Annx.Al or the date of
hiz making the reprasentaticon to Ehe raapondents ajains st hiz non-
arpointment ko Ehe post of Deputy Fegional Director.
o. With regyard to the mmestion of limitaticn, we may state that the
O.A was admitfted as far back as on 14.7.92 and it haa keen F2nding
adjuldization z2ince then. In thegs ciroumstances and in the interest of
justics, w2 are inclinad to the view that the 0.3 should ke Aisposed
of on merits. We accordingly proceed o consider the OUA on merits.
o, Luring hiz <ral arguments, the learned counsel for the applicant
drew cur attention to Pegulation © of the EST Corpovation(Pecruitment)
Fegulations 1905, which velabes o recruitment oft posks corresponding
to Class I & IT poets under the Ceniral Govi. This Pegulation readz as
under: ’
"9, The Directcr General  ghall  make the app-intment  as
recommended by the Commission, unless hz iz of the opinicon that
the recommendacion of the Commission should not ke accepted, in
which cassz he shall bring the matter to the notice of the
Skanding Commitfes, and if the Standing Conmittes alas agrees
with the Directcr Genzral, the matter shall ke aobmittsd to the
Central Gove for a final decision.

Eound to male

L]

Acoording  £o him,  the Direckor  Genzral i
appointment on the basiz of re sommendaticns of the UPSE, ui1 ‘he iz of
the cpinion that the recommendaticon of the TPEC chall not be dl.»JE['r"':l[
in that caze hz shall have £o kring the matter bo the notice of the
Standing Committee anl if the Standing Commitfss agrees with the
Director Gensral the mattsr shall ke veferred to the Central Govi for
a final decisgicn. Asoording ko him, the matter of Jenial of promction
to the applicant on the bazis of the vecommendations of the UPEC was
placed before the Standing Commitbes zome time in 1996 az s2en from
the 2genda papers placed kefors the Trikunal Ly the respondents for
its perusal tat khe Standing Commities  did nob approve  of  the
recommendaticons of the Director Gensral for not offering appointment
to the applicant on the post of Depoby Fagicnal Diveckor against the

direct resruitment quota. The learned counszl for the aprplicant aleo

ited before us the following judgwentzs in support of his ca=s: which

n

according ©o him suggest that appointment cannct b2 dzniad too 3 person
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cn the Jgrocund on which it has kesn deniesd to the applicant:
i) Dr.M.V.liaiv V. TUnicn of India & Jre, 1993(1) SLFE 702, ,in which
the Hon'ble Supreme Court  held that for  the purpose  of

Lt ke 3=en

1]

appointment Lo o3 post, auitability and eligibility i
with refeorence to the last date of reocsziving the applications.
In the applicant's cas: no Jdizsciplinary cazes ware ponding
against him on the Jate on which the ©UPSC conducted the

g2lzcticon and  therefore  the pandency of  th

1

= diaciplinary
prose2ldings cmld not k2 held as a ground ko deny the
appointment £o the applicant on the kagiz of zelection by the
UPSC.

ii) Dr.Hari Dev Goyal Ve. Union of India & Anr, (19357) 4 ATD 672 in
which thz Principal Bench of the Trikunzl held that the qesticn
of any vijilance olearance could avise only in oa case of =
departmental promcticon and nok when @ peraon is selected through

the open compztibtion by way of Jdivest vecrnitwent, In the

instant .

Y]

aze acccrding to the learnsd ocounzssl for the applicant,
the apprintment t£o the post of Deputy Fegional Director was to
ke by way of direct recrnitment through the Spen competition and
thevefore any pendensy | of digciplinary procesdings against him
could not stand in the way of hia ‘l['rpulrlf'ﬂh-'nt_ on the kazis of
direct recruitment.

iii) Girish Bhardwaj Va. Union -f India & we, (1900) 12 ATC 172, in
which the Frinsipal Bench of the Trikunal held that mere
involvement of a peracn in a oriminal case cannct i a ground
for dznial of appoinktment b2 him. In this cass, the Aznial of
appFrintment was to & candidate  who had bkesn aslacted for
appointment a2 Sub Inspector in the CBRI. The learnsd ocunsel for
the applicant argusd that when pendency of 2 criminal case conld
nct lead to dznial of appt-iritn’ent on resruitment, mers F=ndznsy
of departmental proocesdings could nok ke oa grr-un-:’i for denying
appointment £ him on his k2ing 22lecked £ appointment by the
UPSC. ; . -

The

digciplinary proczedings had keen initiated ajainst the applicant by

learnad  counazl  for the  vespondents argued  that  the

D]

izssuing a chargs shest dated 30.11.90 wherezs the vecommendaticons of
the UFEC for appointment of the applicant and others wer: received
suksequently as a result of which order Annz.Al Jdated 2.11.91 was
isaued sppointing  certain others to the post of Dpoby Rejyicnal
Directer. The Corporaztion could certainly take nl:'teofactic.n/-ﬂevelopment
sukzeent ko the sélection of the applicant by the TPEC, f_-:yr daciding
whether the applicant zhmnld Le granted appointment o the post of

z time of the recommendations of

Deputy Fegicnal Divector @ince by th
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the TPEC were received the applicant had already given a charge sheet.

6

H2 could not ke granted ap{:c-intrﬁent -n the post of Depuaty Regicnal
Directcr az long as the charge shest ajainst him were rending. In this
connecticn he cited the judgment of the Hon'ble Suprems Court in Dr.H.
Muakherjee V. Unicn of India & Jre, 1990 200 (La2) 451, wherein even
after the appellant's cass was ra2 csmmendsd by the TREC for appointment

the ACC did not approve his appointment after recording reasins. The

i

Hon'kls Supreme Court held in th..'-:a...c that events subaejquent £ th

(17

UPSC selection could ke taken int: consideration kefore appointment.
Therefore, in visw of the ratic of this judgment, he argued, the
respondents wers  justified in nit granting  appointment to the
applizant on the post of Deputy PaJional Divector on the ground tha

he waz facing dizciplinary prooeedings.

10.  We have heard the learnsd <ocunsel f£or the parties and have

reruszd the material on record, including the judgments cited kefore
us. '

11. The applicant has not denied that he had direstly applied to the
UFSC for recruitment to the post of Deputy Rejicnal TDivector, \lqith-:.ut
informing the department. That has kesn considerad I the respondents

2

i

a lapse v irregularity cn the part of the applicant., Had the

applicant informed the respendents  abeut his applying  for direct

recruitment on the posk of Depuky R2gicnal Divector by the UPSC, they
could have informed I:he UPEC akwent the pendency of the Jisciplinary

rroceedings against him. We need not go intc the controversy whethsr
the applicant shculd have informed the respondznte after applying to
the UBSZ for recruitner;t te the post of Deputy Fegicnal Divector.
Barlier Ly an order dated  7.11.97 we had @allsd for certain
information from the respondents hévirxg a kearingy on the mestimn
vhether the apph"am: was auppoeed £4 inform the respondents akout his
having =zpplisd for the recrnitment throngh the TREC. On a furthser
ccnzideraticn of the matter, we are of the view that thiz izsue is nat
cuite relevant fir Jdeciding the G.A. In any case, a oopy <of & letter

Aated 29.5.91 isswzd ky the EIT Corporation, lkew Lzlhi, shows that s

WD
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certifi‘,a te vrejarding experience of the applicant had been furnishe

by the ESI Corporaticon B0 the URET. In thizs lstter, it has bzen stated

L‘

that a disciplinary case i= pending against the applicant. Thus, in
any case, the vespondentz had informed the TESC akouk pendenczy of the

Aisciplinary case -]aln:’t the applicant presumably well befors the

S TREED made its recommerndation regarding agpointment of the applicant on

the poat of Deputy Fegicnal Director.
12. The limited suezticn now is whether in view of the pendency of
the dissiplinary proczedings ajainst the applicant, the respondsnts

could have dsnied apprintment to the applicant on the post t] ?lel nal

N
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Director,
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when they have procesdzd to appoint perascns junicr to the

applicant in the merit list at Annx.Ad. The learnad ccunasl for the

applicant haz placed heavy relianse

cn Fagqulatisn & of the Fecruitment

Requlaticons of 1965, reproduced akove. Acccrding to him, if there was

no  approval by the  Standing

Qommittee  of the d20isicn ot the

recommendation of the I&rwﬁtur senetsl not to appsint khe applicant,

appointment £ the applicant oould not

that the Dll_-tui Seneral Jdid place

Ccmmittes as sean from the Ajyends

Standing Committes held on or which wa

rartiez ajread that the

recommendatione of the

e Jenizd. We are of the view
the matter before the Standing
for the 134th meeting of the
S Lo k2 held on @.3.9%. Both the

Standing CTommittee are

nct availables. The learnad counsel for the reszpondents staked that

this particular
k2 reached. In any case, thers iz no
the recommendation of the Director
Standing Committee} either. Atmost ii
prokakly still be pending kefore the

facte relating to this matkter haz not

- party. We cannct zlss =ay that the Director Ganeral's

item, Jd2nyiny arppointment to the applicant, ocould not

dooument available to show that
Ceneral  was ejs sted Ly the
can ke 23id that the matter may
Staniing uummltt =2 but all the
baen placed Lefule ug by either

resommendations

have besn dizapproved of by the Standing Committes.

13. 'The Hon'ble Supreme Court dacizicn in Tro.M.V.lair's cage iz on

altogether Adiffevent factzs. The conditiona rngarding suitak

the oontext of thess cualificaticona
heald these
datz  of

shuuli have been poasesse]

raceiving the applica

onz. Pendency  of

dlity and

. eligibility rveferred to thersin ars of entirely different character.

- These relate to odacaticnal cmalifications, experience, sto. It is in

that the Hen' ble Supreme Court
by the candidates as on the last

disciplinary

rroczedings is a Jiffsvent matter altcogether and Jdcez not fall in the

came cateqory 33 conditicnz ve lating
gsuch as ediuzaticnal ¢malificationg,

Judament: will have nc applicskility to

£ eulf'nl.lllt" and eligibility

experlence, etc. Therefore, this

‘the present case.

1§. We have carefully scnzidered the fwo judgments <f Ehe Trikunal

cited before . Cuesticon iz however

applicakls in view of the judgment of

case of Dr.H.Mukherjee reli=d wupon

to what extent thesz wwould L=

the Hin'tle Supreme Court in the

by the learned ccunsel for the

respondents. Thiz Judyment «f the Hon'ble Supremse Court is by three

were that one Shri

appeintment: a8  Chief Controller

of - Explozive

Pench and waz Jdeliverzd on 28.5.92, In this judgment the facts

- 8.I.Bhargava was gzelected by the UF32  for

7]

s cn 1o.s.27  and

7

recommendation for his appointment waz made on 3.6.27. When the matter

of hiz appsintment was pending before

the Appointment Commiktes of the

Cabinet ATZ, a <RI anquiry waz <ommznead aJainst ajainst him in

Septemiatr

1927, in regard ko aome makter

of 1935, The enmiry =ndsd in
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hiz exoneraticon in Des.27. The ACC ajain took up the matter on the
bagie of the reccnmendaticns of the UPSC. There were adverse remarks

in the ACE =f Shri Ehargava for the year 1937. Thesze adverse remarlks

js7}

were communicated in May 1932 and Shri Bhargava repressnted againat
these in Junz 1535, The sdversze remarks werd partly expungsd by order
dated 4.10.2%3. The AX Azcidsed on 7th D2:.1988 nok ko appsint him. The
Tribunal Jdirected that events aubsequent to gelecticn by the TRSC
should not ke taken into consideration by the 200 while adjudaing his
suitakility. The Hon'ble Supreme Court held that subesquent svents
could k2 taken into account befors approving appointment and the ACC

conld digapprove of the recommendation of the TPSC forr valid reason to

" be recorded in the fils. The Hon'kle Suprems Coavlk furkther held that

guch dscision can ke assailed on the limited ground of it iz keing
thoroughly arbitrary, malafide or capricicous. This iz waht the Hon'ble
Supreme Court observed in para © of its order, while referringy to
Articla 323 of the Constitntion.
"eeo There iz nothing in that Article or in the rules to sugjest
that the government cannct  take  into zonsideraticon the
~22lection madsz by the UPSC. Such

iQ

developments aubsequent to th
a vi:-w wzild not bz in publi-: intzrest and may lead to =erions
.ﬂ--]Tl]_.'llJatl'-:l'l.. if the government iz enjoined to make the
arpointment notwithstanding certain sericnz matters having come
to its nokbice, subseguznt £o the recommendations made by the
Commission..." '
1%. In the instant case disciplinary proceadings had kbeen initiated
against the applicant bkefore app-intments on  the kasie of the
recommendaticone of the UPST were made in respect of rerSons junicr £0
the applicant. The Dirvectcr S2neral had taken the view that

arpointment  conld not ke given to the applicant zince disciplinary

proceedings ware penling against him. We se: no force in the arguments

that when app-intment of 3 departmental candidate iz to be made to a
higher post on the baszis of direck recruitment throngh UPET, the
pzndency of departmental procesdings cannct b2 taken into account for

the UP3® iz ~consernsd, it had

fu

denying him the agpointment. As far a
to make szelecticn con the kasis «f qualifications and the suitakility
of the perzon az judged in the written examinaticon and the interview.
The appointment of the candidate selacked by the UPET iz howsvar a
different matter. The employer is entitled ko judye whether in view of
the pzndency of the «:’iis-:i[:»linf:n"_,r_ procesdings the parson 2oncsrned,
though slectad for appointment should a-:tuall’y ke Jiven agp:-intment as
lony ae Aisciplinary procesdings are pending ajainzst him. W2 cannot
fail to take nokte of the chesrvations of the Hon'ble Supreme Court in

Dy . H.Mukherjes ase that ignoring  eubeequent  developments  after

J




gelaction by UPSC, may lead to sericus complication if the government

[

3 enjoined to make the appointment nokbwithstanding certain ssrioas®
matters having come £o ite nobice. leedless to add, mere ailection for
apprintment dc23 not confer any right on the candidate to b2 appodinted
to the piat on which hz has bzen zeleacted. lonappoinkment f the
arplicant cannot be said to be arkbitravy, ralafide, o capricious,
because otherz who have bsen given appointments were not facing
dizciplinary pr-:ceedir%gs az the applicant waz. Pendency of
disciplinary mattervs, in car view, iz a matter seriocus enough to
justify denial of apps .1ntm-anl' to a peraon 2electad for appointment by
the r&*r.mtmg ajgency (UPSC) in thiz case), in view of the ratio of
the judgment in Fr.H.Mukherjes's case

16. In these <Sircumstances, we find no merits in thia 0.A. It is

dismizzed. 1} order asz to costs.

“
”QQ Win J
(Ratan Prakash) — (0.P.SHarmd)
| :
Judicial Member. ' AJmlnl trative Member.




