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3. Theibaputy Collector'(P&V)} Central Excise & Custems, COffice of the
Coliect&r,rgentral ﬁxcise & Customs, N.C.R.B, Jaipur. )
S R PRCEE. . U ... Respondsnts.
[ N . .

,'Mr. Mahendra uhah, ‘Czunsel fml the app11cant. -
Mc. Vljay u1ngh, de., Btlnf hnldnl ful Mr. PBhanwar Bagri, Founqpl for

the rerondants._.”
- CORAM: -

. Hen'ble Mr{;Justiée B.3. Raikote, VicevChajrman-,'

Hon'ble Mr. Gopal Singh, Administrative Member .

» . : . i v
o e . . ~:ORDER: - :
(Per Hon'ble Mr. Justice B.S. Raikote)
- .Kpplicant, Shri M.K. Gautam, has filed  application No,'24/93 under

» i .
Sect;gn 15 of the .Aﬂministrative. Tr;buhgls Act,_‘1985, praying for
'qﬁashing the ~impﬁéne&' order  at Annéﬁﬁfe‘ A/l dated 09.12.92 with all
4 - _

nScjuantJal tﬁnnflt | Hé has'giso filed ancther O.A. MNo. 450/93,
.uhallenglng the SU%pcnql n nrdar (Anne;ures A/l & 2) and alsn fhé o;der
(Anne‘u1e A/ ) by wh1ﬁh tho annunts [ayablo undat Rule 54 of F.Rs. are
detegm}nej, cnd contended thqt Lheqaa cndwnq are rantrany ta Bhe F.R.

' Rules 51, '53 and 54,

f

= "

'2.'V{. Téking up the O.A. Ho. 24733, w2 £ind that by the impugned orde

-

v:de Anne ure A 1 dated Ov 12.22, tha ‘applicant has been reduced from th
pﬁst of InS[Putnt to the p,tf of Tax Assistant until he is found fit by

thn Pompetént aurhnrlty tu he antoned to the grade of lnepectﬁr, with ¢
K Y

futher.rlder that in the event of his re-prcmotion as Inspector, th
R _ LoE

app}icant ‘would ot regain - his  original _seniority  in the grade o

Inspector. .




3. - The learned counsel for the appl:cant CUntended that though the
appeal lles aga1nst the 1mpugned otder v1de Annexure A/1, but he has not
pmeferred such appeal only hecause the authorlty whlch initiated the

dlscxpllnary' proceedzngs‘ and wh1ch passed the 1mpuqned order . vide

_Annexure A/1 is an authority,~lacking jurisdiction. He ‘further contended
" that the Lollector was competent to initiate the proceedings, but not
" the Deputy Collector or Add1t1onal Collector. 'The:efoe, the impugned

~order is without jurisdiction and is liable to be set aside."He also

stated,that'the Collector was prejudiced against the.applicant_inasmuch

as he exercised undue pressure to complete the enquiry quickly, and as

such, the enquiry -was ‘not - conducted; fairly by 01v1nq reas onable A'

'.opportunity to the applicant} Thefleafned counsel for the applicant

{
furthe1 subm1tted ‘that by overlook1ng the remedy of apoeal available to

the appllcant, thls appl1cat10n could be. entertalned and an apprnprlate

uorder could be passed. In.order to show,that the Collector was the

competent authority to initiate the disciplinafy proceedings and pass an

-‘apprnprlate order agalnst the applc:ant as Inspector, the appllcant

~relled upon hls prumnt1on order from the puSL of Upper Division Clerk to

the posk IanecLor, on adhoc has1s, v1de Annexure A’°4 dated 15, 10.93

He elaburated hlq'-contentlonv saying that the applc1ant thus being

promoted by tHe Collector, the disciplinary proceedings should have been

initiated onlY’by the'Collector'but not by any authority lower than the

‘Collector. Therefore, the impugned order is liable to be set aside. As

against thisvcontentiOn, the'respondents4cdntended_by filing the reply,

that the Additional Collector or the Deputy Collector are the competent

{ o g I
authority to initiate the disciplinary proceed:ngs_,and' to  impose

punishment with_regard to the post of Inspector, which the applicant had

uCLupled. The learned ‘counsel' for .the respnndents elaborated. his

ﬂ oﬁmentlun stat1ng that the post of Deputy Lollector of the Central

Exc1se & Customs ‘is redeslgnated . as ‘the Addlt:onal Collector vlde

© Arinex ure R,L dated 7. 3 91, and thus, he contended that the post of Deputy

e v
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C dlextor and the’ Additinhal Collectaor are equivalent. The learned
c*uneel fer tha rewpundwntq also 1@11@1 upﬁn the order of the Deputy

Collécter (Per. &,Estt.) dated.l_.lu.u4, rn;endlng that v1d¢ this order,

tﬁg'ébplinantfwas rrrﬂht@d Lrum Lhn st of Upr@r Division Clerk to the

e

._‘\F.UL of ln_[c-tnl | Legulawaa_lg.’ Thus, the Dy. nllectnz, keing tha

—
D . f-.

"-—..,_

dlcﬂlplxnary authur1ty Ln 1n1t1aue anceedlngs "and impose appropr1atn

1 .10 Jo rellad upvn by the ar{dlrant, was nnly an adhng pre mhtlhn in

oxder tu meet exlganrleq nf Lhe *1r*umstanﬂ@s,~and it was not a rngular

' punlehmnnt 1 Thn nrdor of the .-hllartor ‘vide Anné»ure A/74 dated .

promotlnn.l But thn Legular rrmmvtlnn of the aLlerant was nﬁdu-only

Vlde aubs¢quent‘nrﬂ~r dated ]_.lu.h " It is the regular pLulﬁtlnn that'

" determines tha' dzsrlpllnary authnrlty nf the appl:;ant as Addltlonal
"kCollechrlvbut not the adhoc [rtﬂmt1hn rmdnl glven by the Collectﬁr.

:"Therefore, the Deputy uolle‘tnl/ Addltlonal Colleutur was competent to

paqﬁ the,lmpugned urde. Thw raarnndantQ' counsnl also sukmitted that as

T ———.
'/

rar fhn Cnvnrnm~nt n‘t1f1rat1un Jﬂted 17. Uh.?", the appW1nt1ng authurlty

I T

and th~ dl *1p11nar" authuLJty f'l all puqtb aqudl to or Lclow the ran}

of Lhe Inbgactul, Assistant Pnll@ﬂtut (Haadquartorq) has bgzen.prescrikez4

as -ompatent =uthor1ty and the lelﬁﬁtﬁr is the appellate au thority. , He

T e

' alsn snbmltt@d that vide suLﬁe4uent nﬁtlfluatlﬂn dated 07,05 -3, for all

Lhe p,sts r. ~Gr{ 'C' and 'D' officers in Hentral Excise & Custéms
Eegaztmnnt, the Deputy Collector is made as applrinting authority and
dlsc1p11nary authority, and theiéblle;t&f is made as appellate authcrity.
Oﬁ the hasiS'of the saidrnotifi&ations) he cbntendéd'thatxthe teputy
Collecﬁor '/ Additicnal Qollector was the compétent authority' for
initiafing disciplinafy prgceedjngs as well as passing the impuéned order
rf {nnlchmant._ In - these circumstances, the appllwant shnnld have

prefnxred an QL{eal Lefore the Colleﬁtur, -and this dpplluatlun is llablﬁ

N

to te d;am;Sbed cn the ground of alternative remz=dy only. Having gone'

: ) k. ‘ :
. through the veocords produced kefore us, we find substance in  the

T

1 ' . ‘
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-contentions of the ‘respondehts.‘ '»

_'5 ‘l-f.i

LI

’

4. The fact that the applu*ant was _pr-'»moted as Inspectnr on regular

L

basis vade order dated 12 10 84 1s not dlsputed. * This . order dated

-‘12 10 84, the appllc'ant hao spec1f1cally suppre sed._ It is‘nnly the

reopundents have produced the same before us and we have taken the same
on rer*ord I‘rum the readmg ot thls nzder vide HoJ 32' 24 dated 12.] 8-1
1..:sued by the t,entral Excise Collectorate, it is clear that the applarant
ha° l::een promoted from the ‘post of Un:er D1v1s:on Clerk to the post «f

Inspet,tor in the pay °vale of Rs. 425-800. It is also ~noted in the

order that .apphcant s promot;on-'as. Inspect_or vide orders dated 15.1_0.83_
- and dated '1'6'.'03.&4 Was,- on pure,l‘jrv adhoc and provisional basis, and b) the
'said order dated' 12.10.84; 'his' promntioh was made. on requiar basis with

nmnedlate etfect. : Thls order also contalns the names of some persons,_

whn wete nut g:ven any adhoc promotlon, but who were also prnmnted by

' thlS oxder. lt also determmes the semomty am;nqst the r-ffxr'ers, whi
ware [:romuted on adhot. basis, and those ‘who were promoted by the fnst\
‘tlme. The prunt to be noted 1n thls case is that the applicant though
promoted earher on adhoc baels, has 'b_een given lower rankmg to the.
- person, : by nam‘é;- Shri V.K. Som, who was "for the first time .promt'w by

"thl'-a b rder'dated 1z, lu &4 ~Thus,. it bezomes clear that the appllcant was

rromoted ‘A8 In.ape-*tor on Legular bas1s only by the order of the Dy.

~——

_'Collector dated 1._.10_.b4. if that is 80, the Dy Coller*tnr hemg as

-

prom:-tmg/app:-mting authorzty, was competent to. initiate d1°c1p1mary

: proceeding_s‘ against the applicant. His adhoc promotion earlier was out
'of turn) «"verlooking his senior,_ by name Shri V.K. Soni, and hence .
' }aL-snlutely ‘has e cnnsequence. Therefore, the contention of the
| apphcant that the 1mpugned order paSSed by the Dy. L.ollector is w1thout ’
‘_ jurlsdlctlon, cannot be accepted. Moreover, v1de order dated 07.03. 91 .

,'~(Annevure R/z), all the Deputy Lollev..tors of (.ustums Central Evuse are

&

"re-dnmgnated as Add:tional Collet.tors. if that is. &0, the pust of Dy

.i'

%




| we alsa netice [from ’the 23 (CCA) Rules, 196:, that the appointing

.

CﬁllcPLnl and Addltlnnql Collewt S are  one an& 'tho same. But the

2

appllrant in hlS applluatlhn at grnnnd ne. (e) had tried to confuse this

Trlbunal: byr statlng that the reputy' COllegtul anGd the Addltlonal

{

'Cullectox axa tww dlffwzent author1t1es. Morenver in earlier occasion,

v

7aga1n t tha ~¢dpr uf thn Dy. Co]le:Lnx the app]1uant had preferred an

ar[aal befule thn CﬂllectuL, and the ,ullevtur had remanded the appeal to

.thn pruty Cnllw tur nnlv h:bause thare was change in the de51gnat10n

© vide Gnvnlnmcnt of Irdld , ﬂtificatinn dated 7.3.91 (Annexure' A;2).

_rherefore; he‘Dy.. -lleﬂtnr and tha Add]tl-nal ¢u11e th,are_one and the
sSame authority, and they ware phe competent_authrltles. Apart from that

AR oo T -
auth-11ty and the dl:c1lenary authuzlty was the anuty' Collector /
Addltlona? Cnlleﬁt‘r and the appe=llate authun1ty was Collestor. Vlde
notification dated 17.02.72, the ?chedu]e in ParF 11, appanded. to the
Ruie ' prrm1dnd that for glaﬁb Iz Non—Ministgtiai staff, a}l the posts

ejual to or kelow - the vank of In nspe -uL: the BAssistant Collector

: (Headquarters) was {rnbrrlLad as ap{mlntlng authullty and dlsc1pﬂ1nary“

authnrlty undnr'unlumn Hae 2 and for 1mr~s:ng all the renalties ard

under column . 5, the Cpllectar of,thexCentral Excise is prescribed as _

appe;late-éuthority. Neanwhile, £here was a chaﬁge in the designaticns,

- and theﬁéforé, a s.ls juant nnbgflvat1,n vas issuad on 07.05.83 by

' .nEdif§Ihg:Part-iI qut@g Schedule. Ey thi2 notificaticn, for all the
A'tosté bf ar. ;C' and 'D', the Dy. Sodlestor of Cenfral Exzise wvas made

: :both as ap@oiﬁting authority aﬁdAthe digcipdinary authority for all the
' penéltieégcontémpla{ed gndéx the Rules. It.is.élso m%ée cleér that the

'V_Collectorqof entral Excise is the appellate authority. Thus, it is .

'l . [

. clear thdt aven on the taSlS of thzse statutory rules, the Ly. Collector

A ) . ! ) .
/ Addltlrnal Collectsr was the compstent authority to initiate the

disciplinafy proceedings and pass the impugned order of punishment and
. > R ,

4 ',

; the Collectcr was the appellate authority. Theretone, the CUntnntlun of

E
-

? the applicant that the impugned ordsr b xing passed Ly an incompstent

]
P
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,officer, he can directly approach‘this'Tribunaly cannot be accepted. For

‘the same reasuns, it cannot be accepted that the Collector is not the

appellate authomzty. - In these c1rcumstances, the applicant should have

' preferred an appeal before the Collector, Central Excise. In fact,

earlxer when the Dy. Collector passed an crder oi pmnlshment, he had

preferred an appeal before the Collector of Central Excise & Custom, and .
_alsn had preferred an’ uA No. ]87/91 But the said appellate authorzty
~ had remanded the natter to the dlsc1p11nary author:ty on . the ground of

non~furnlsh1ng of the‘enqu1ry report to the app11cant. As a consequence,

O.A; No.'18/ w] was dlsmlssed as wlthdrawn by the appl1cant. In other

words, _the atplltant hlmself had avalled of the alternate remedy by

filing ‘an apreal carlier w1thout takxng any such contention that the

E Collector was not the appellate authorzty. It was only after passing of

the 1mpugned nrder, after remand, the appdlcant is cnntendlng that the
Collectnr was not the competent authorlty to entertaln the appeal As we
have stated aboye, the Add1tzonal Collector was competent authority to
issue thedi@pugned order, and the applxcan shoold havelgreferred.an

arpeal Lefore the Collector. The other ground urged by the applicant’s.

. 1 . N £ oo . ,
counsel that the Collector was prejudiced-because he had earlier directed
. e A o
to complete tihe enguiry within one month, cannot “be accepted. Having
. regard tO"theifact that"the:charges relate to the year 1990, if the

.. Coliector:directsuto complete the “enquiry expeditiously, it cannot be

said‘that there_is any prejudice against the applicant.' Therefore, the
applic antvehould have availed of alternate remedy, - instead of  filing

this OA before this Tribunal on untenable grounds.

5. , Under eectzon 20 uf the Administrative Tribunals Act, 1985, this
Tr;bunal aha11 not urdznar1ly admit an applzcatJnn unless it is satlsf1ed

5that the appl1cant had availed of all the’ remedlee avanlabie to him

i

.under the relevant service rules as to redressal of' his grievances. 1In

v

“ the instant case, the.applicant has an alternate remedy of appeal before

t ,

. L .
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: L e e s £rv  2ATm
the Colle ecto In tl ese circ Gmstanves,' 1t1‘1q d1£f1gult for th1s
Trikunal toxentnrta1n th1s appl1»at1nn dlr:utly and dJspnqe of the samn
oo -
when the appllcant hag_ an efflcatlous remedj “of appnql before tha

'Cnllector“, In fact; thé jufiedirtion of the appeIlate authority is wider

‘than Lhe jurlbdlLtiwn uf thls Tr:hunal in the senae that the appnllate
authwxlty can rna the ev1d@nue and reafp1ec1ate the entire case, and

the juxlsdl*tlnn uf tho Tr'hunal is- nnly sUparVJSer ‘wherever there is

, an error appaxent un the face of the re cord.  In thls view of the matter,

Ty o - -

we do nut plO[hcw tu cnn51dwr th» appllﬂatlnn on merits. Moreaver, thn
%

Full Benﬂh cf thc antral Admlnlwtratlve Ttlbunal, Hyderakad Bench, by
its judgnmnnr and -ldur datwd lﬁ;tq , S0 1n CA: No.=;7 1990 (B Parameshwara
Ra&f‘ "The D1v1q10nal EthneHL,.Tclev siomunications, Eluru ahd Another)
'fepﬁrted 1n Full Bench 'Judgament of Lentfal Administrati&e Tribunal

(IMUW-ul) vl II at [dge 250, ty tn110w1ng the Judgwment of Hon'ble the

Supre e Court in &.3. Rathore ve. State or/M.P. (AIR 1990 3C 10), has

1/

held that an:application under Secticn 19 of the Administrative Tribunals

- Art, lﬁuJ, sannst  be cntertalnwd wirhﬁut exhausting the remedy of

. I i
arreal. The ca1d judg»mcnt alan he s’ oted 1ts discent agjainst the

. 4
]Udgwmwﬁt uf u.A T, annﬂJUalh [~nrh in Sital wlngh vad. lnion of India &

Crs 193“ (2 ) qLJ 414 (PAT) ln view of this judgement, we cannot

ententalh thls application Ly-ra slng the remedy pruv16&d under Section

s

20 of the Adﬁ;nlstrau1ve'Trlbuna]s Act, 18%. The Full Bench has held
that the word “ordinarily" fcund in Section 20 of Lhe Act cannot Le
. . .- )

© understeocd "uéually". It olserved that :

“17. - In view «of the abcve, the power to entertain an applicaticn
undzr Section 19 of the Act even hwfcre exhaustion of the statutory
remzdy of appeal ekc.,. in service matters is nol the usual feature
but ‘an extracrdinary, unusual or uncomunon feature. As indicated
‘above, this p>wer to entertzin an application under Section 12 of
the Act even before availing of the remsdy providsd by statuie or
statutcry rules cannut b2 exercised generally or always. The
stathtery right of appeal has to ke exhausted befcre [tpe
'A[[lzvatlnn vndsr outinn 19 of. thr_A L—Jﬂfadm;it 2d by the Terunal
- in w\clﬁl,e of itz er~r undar ue:tlu 20 2f the Aﬂt.

-~ r'r- X r,r S

. 18. Thlq le ds i. rhe ConClUblun thnt nu P[gdlﬁarlnn undct Section
_ 19 of the Act ~h1n1J qldlnaflly h@ aJmltt&d by the Thlbunal unless |

s ‘*’I“'"Q
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the applicant has exhausted the remedy as indicated abdve. 1In cother

words, normally, and usually, such Applicaticn will be rejected or

declined as pre-mature. - However, where the Tribunal exercises its

d:s;retxun treatJng it to be excepticnal or extracrdinary case as
.. contrasted to the word "ordinarily", it may be entertained and
' .vadm1tted aga1nst subject to other: prov151uns of the Act "

[

The Full Bench for 1ts above conclu31on souqht suppozt from the
1udgemenL of Hon ble the Supreme Court in S S. Rathore vs. State of
Madhya Pradesh (supra), 1n WhICh by 1nterpret1nq Sertlnn 20 of the

Admmnlstratlve Tr1bunals Act, ]98* the Apex uourt held as under'

o ‘ ‘ N \ _
S "The rules relatlng to d1sv1p11nary proceadings do pmrwlde for an
- - appeal against the. arders of punishm=nt imposed on public servants.

. Scme Rules praovide even a second appzal or a revision. The purport
I . Coe of Secticn iU of the Administrative Tribunals Act is tn give effect
’ ¥+ . . to the Disciplinary Rules and the exhaustion of the remedies
- - available thereunder 18 a condition precedent to maintaining of

claims under the Administrative Tribunals Act. (Emphasis supplied)

. In v1ew of the abnve ]udgements, the appl:catlon No. 24/93 is liable

: to he dluposed of by d1rect1ng the appllcant to prefer an appeal before

. ’ e -
the Lulleetur or Lentral Exc 1se/Lustoms.

6. ; Comlng to his other appllcat1on 1n oA No.-‘a0/93, we find that the
applicant aqaln has a remedy of appeal under Order 23 Rule (e) and (f) of
CC3 (CcAa) Rules, 1965, .For the reasons rec orded in O.A. No. 2493, ‘we

. cannot entertaln th1a appllcatlon aleo, and accordxngly, there should be

-

a dlreetlun to the appllcant in thle application also to prefer an appeal

bwfure the appmoprlate duthorlty. We'make it clear at this stage itself

that we have not e\presewd any oplnlon on the merits of the case except

\ | _ : | that the dlsc1p11nary authorlty (Dy. Colle:tor / Bdditional Collector) is
\ i: Cumpetent to pass the 1mpugned order and appeal lies to the Lnllectnr as

‘ an ap;ellate authorlty.--The other content1ons of both the parties are
\, ‘ ' kept_open.A A"

i,

)‘ . .. .
_ f 7. . For the ahve reasons, we pass the order as under:-~

~ .

Al
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- "Both the OB Ho. 24/52 and D.A. Wo. 450793 are hereby disposed oo

~with a difection'to-the_applicant that he, shall prefer an app=al in

itbth;the casez to the apgrapriafe authbrity within a pericd of two

‘ ‘ months fpom'tpday. IfAthé applicant prefers thece appealsvwithin

" that pericd, the concerned appellate authovity chall disprse of the

Adm. Member, - . Vice Chairman
.- ‘ :
(B
cvr. '
L ’/ g . H
. v
- ’ . \
i
A
v
bt
) i
g
L
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o B - i S —

order:as to costs."

(GOPAL SINGH)

same by passing a speaking crder within a peried of three wonths

from the date of preséntatjon4bﬁ such appzals. There shall ke no

(%//,
P h .

. (JUSTICE B.S. RA:. 7IE)
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