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Il'J THE CENTRAL AI.l·~ItJISTRATIVB TRIBUNAL, JAI.i?UR BENCH, JAI.PUR~ 

OA No. 350/93 

• 

. . 
PaW3n Kumar Shan11a & ethers: Applicants 

V/s 

Uni·::n of Indi.3 &. (';thers . Respondents . 
sh. s.I<. J.3.in . Counsel for . 
sh. N.K. Jain . counsel for . 
CORIIM 

the applicants 

the respond<O!nts 

Hon' ble Mr. Justice D.L. Hehta, (Vice-Chairman) 

Hon •ble f·~r. o .P. Shanna, Hember (Admini.stra.tive) 

PER HON 1 BLE I·~R. (>.P. SHARHA, M.El'iBER (AZ:HINISTRATIVE) 

In this application u/s 19 of the Administrative 

Tribunals Act, 1985, the applicants S/Shri Pawan Kumar Sharma, 

Am•r Singh Nehra and Anil I<wnar Sharma have prayed that the 

order (Annexure A-1) dated 7 .6.93 by which the representation 

of applicants nos. 1 & 3 claiming higher seniority was rejected 

may be quashed and the applicants rr1ay be gran ted seniority as 

'"' per the ct-1 d~ted 22.12.59 (Annexure A-2), with all consequential 
r 
\./ benefits. 

2. The applicants'case is that all of them are Inspectors 

in the Income Ta:·~ Department, Rajasthan. They are all direct 

recruits to the post of Income Tax Inspector. They were recruited 

(\ Jon the basis of notific3tion for vacancies issued by Staff 

~J) -- Selection Con<nissi on on 2 2. 6. SS, «ri-Heh examin • tion hald ·~n 
22.12.85. interviews held in Septer;iber, 1986 an.:l the result 

declared on 9.11.86. Applic~nt no. 1 w.:~s ::lppointed on 23.6.87, 

appli.:ant no. 2 on 6.7.97 and a)_:·plic.:tnt no. 3 on 14.8.87. 

3. The Ct-1 d.=.ted 22.12.59 (Annexure A-2) governed the 

seniority of Inspectors appointed through promotions and direct 

recruitment. As per this C~I • the ratio between direct recruits 

and pt;:-omotees v1as 1:2,i.e ... after every t•-Jo promotees one direct 
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recruitment \'las to be adjusted. This ct-1 continued to governed 

the seniority of the inciJ.Pbents till 1.3.86 \.Yhen the seniority 

rules contained 'in this CM t-1ere amended by a subsequent CH 

dated 7.2.86 (Annexure A-3) which was effective from 1.3.86. 

'Itle applic~nts' case is that posts against which they were 

recruited fell vacant in 1985, the vacancies are requkred to 

be determined every year, action to fill up vacancies is also 

to be taken every year and since vac.:incies were notified in 

June, 1985., the applicants \vere entitled to the benefit of the 

rule incor,porated in the Ot-t d.~ted 22.12.59 for the FUrpose of 

their seniority. The new G1 (Annexure A-3) provides that if 

recruitment action has already been taken before 1.3.86, seniority 

would be determined under the old 0·1 (Annexure A-2) dated 22.12.59c 

"Recruitment Aetion" would mean the issue of notification of 

vacancies and this action starts from the date the vacancies 

are detennined by the Cornpetent Authority. Therefore, the 

recruitment action in this case started in 1985_ i.e., before 

1.3.86. However, the rules incorporated in OM dated 22.12.59 

were not followed in fixing the seniority of the applicants. 

~ Representation by the applicants for assignment of correct 

l\J 

sen,ority was rejected by respondent no. 3., namely, Chief 

Commissioner, Income Tax Department, Jaipur, on the ground of 

j•Jdgement of the Tribunal delivered on 17.12.92 in OA no. 229/92 

(M.L. Mahur & ors. Vs. Union of India) filed by promotee 

Inspectors) wherein the fribunal interpreted the expression 

"recruitment action" as appointments made. Though the applicants 

wera the affected parties in the said OA, yet they were not made 
partie~ 
.L to the applic~1 tion by Shri Mahur & Others. Three other persons 

(all direct recruits) \·1ere ho\-rever private respondents in that 
in 

application. 'l'he Tribunal had heldLits above judgement that the 

private respondents in the said CA(No. 229/92) were not the 

parties affected by the amended rules contained in a~ dated 

7. 2. 86 (J..nnexure A-3) as their ar;pointmen t w.:t s against the 
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vacancies of 1983 and the list of selected candidates was also 

received in October. 1984. The abov~ judgement was given without 

hearing the applicants and* therefore, it did not bind them. 

Therefore, the action of the respondents in rejecting the! 

representation of the applicants on th~ ground of applicability 

of the ratio of this judgement was wrong and illegal. 

4. The respondents in their reply have stated that the 

contents of the OM dated 22.12.59 •re not applicable to the 

cases of the applicants in vie~·• of the interpretation given by 

the Tribunal in the case of J.'; .L. Mahur & Others. The OM dated 

22.12.59 is applicable to those persons who were appointed upto 

1.3.86. Qli dated 7. 2.86 came into force from 1.3.86. Therefore, 

senior! ty of persons appointed after 1. 3.86 hss been detennined 

on the basis of .. 1 dated 7.2.86. In the OA filed by Shri M.L. 

Mahur, s.:.me private resp·:mdents were also impleaded whose interes'IS 

were similar to those of present applic.:mts. Issue of advertise-

ment for vacancies or holding the examination does not •;Jive any 

right to any person. 

s. We have heard the learned counsel for the parites and 

have gone through the records. 

6. During the course of arguments,~the le3rned counsel for 

the applicants cited a number of rulings to sho\·J how seniority 

is to be determined between direct recruits on the one hand and 

the prornotees on the other wh~ re a qu.::>ta for direct recruits and 

promotees have been prescribed. In our view. hO\'Tever, these 

rulings will have no besring~ o~ this case and, therefore, these 

are not ci te•:l an.:l considered here. The reason is tho. t the issue 

involved in this case is v;hether the rL1les in a·t dated 22.12.59 

sh:.uld govern t"he seniority of the applicants viz-21-viz the 

promotees or 'I.·Thether the rules in ct·'t dated 7. 2. 86 slh.:.uld govern 

their seniority. It i~ not the griev,:;r;ce of the applicants that 

although the rules in Gi dat•:-od 7. 2.86 have been applied, their 

seniority h~s not been correctly deteDnined in pursuance of these 

rules. Their plea is that the rules in CM dated 7. 2.86 (Ann'9xure 

A-3) ar~ not at all applicable to them and that the rules in 
'" . ~ 
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CM d-3ted 22.12.59 are applic3ble. The .:·nly question. therefore. 

to be decided no"' is 1Which of these t\·Jo CNs 'Nould be applicable 

to the cases cf the applic.!mts. for the purpose of deter.idning 

their seniority. 

7. This controversy h~s been S(.;ttled by the judgement of _ 

this Bench C•f the Tribunal in CA no. 229/92 (H .L. Hahur & Others 

Vs. Uni.:m of India & Others) de:livered on 17.12.92 to ~'w'hich a 

reference h::is been m.::tde by the ap:plican ts. The facts in the said 

case r...;ere identical to those ·:>f the present C3.SE: With the 

difference that the applicants in that application were appointed 

as Inspectors on promotion and the respondents therein were 

direct recruits. After an elaborate discussion of the •3ntire issue 

involved. tht! Tribunal in para 7 of their judgement referred to 

above interpreted the expression "recruitment action" referred 
' 

to in the C't·t dated 7.2.86 to mean the appointment of the i(icwnbent 

on completion of the process .::_,f recruitment. This judgement of the 

Tribunal decides a principle .3nd interprets the e:·::press!on 

"recrui tnient action" occurin9 in G1 dated 7. 2.86. Thus this 

judgement has to be treated :=.s.s a judgement in rem and has. 

therefore. to be followed by us. Even though the applicants were 

not parties to the OA in which the judgement was delivered yet 

there were other direct recruit Inspectors who were respondents 

in the said OA and their point of view was also taken into 

account by th~ Tribunal. Even on merit t·:e are not persuaded that 

this judgement does not lay down the correct law. 

a. There is another consideration to be borne in mind. 

If we were to unsettlef the position settled by the judgement 

dated 17.12.92~ the interests of those persons who ~~re p~rties 

to the application either as applic3nts or as respeadents would 

again be affected in one way or the other. Therefore • r;e cannot 

unsettle the settled position with:;ut hearing those persons. 

This is one In•;)re reast,:.n for nc.t dep:~rting from the ratio of the 

judgement dated 17.12.92 •. 
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The three a~·plicants _in this application .-Jere all 

direct recruits .. :-tnd ~ppointed in 1987 i.e. after 1.3.86, the 

d!:ite from which Q,l d3ted 7.2.86 came into force. Their seniority 

is. therefore, to be governed by the rul~s contained in OH 

dated 7.2.86. As already st3ted above, there is no dispuce 

that. if they are to be governed by the rules in Ch doted 7. 2.86, · 

their seniority has been correctly deten·~·tined. 
I 

10. In the circumstances. t'le find no merit in this OA. 

It is accordingly dismissed \'lith no order as to costs. 

(D.L • Mehta) 
Vice-Chairman 
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