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- In this application u/s 19 of the Administrative
Tribunals Act, i985, the applicants S/Shri Pawan Kumar Sharma,
Amar Singh Nehra and Anil Kumar Sharmza have prayed that the
order (Anne:ure A-1) @ated 76,93 by which the repreéentation
of applicants nos., 1 & 3 claiming higher seniority was rejected

may be quashed and the applicants may be granted seniority as

per the &M dated 22,12.59 (Annexure A-2), with all counsequential

pa
<

.~  benefits.

2. The applicants®case is that all of them are_InSpectors
in the Income Tax Department, Rajasthan., They are all direct
recruits to the rost of Income Tax Inspector, They were recruited
on the kasis of notification for vacancies issued by'Staff

Selection Conmission on 22.6.85, written examination hald on

22,12,85, interviews held in September, 198€ and the result
declared on 9,11,36, Applicant no., 1 was appointed on 22,6.87,

applicant no. 2 on 6.7.27 and applicant no. 3 on 14.,8.87,

3. The % Azted 22,12,59 (Annexure A-2) govern=d the
seninrity of Incpectors appointed through promotions and direct
recruitment, As per this &, the ratio between direct recfuits

and promotees was 1:2,i.,e, after every two promotees one dirsct
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recruitment was to> be adjusted, This M continued to governed

the seniority of the ihcumbents till 1.3.86 when the seniority
rules contzined in this M were amended by a subsequent (i

dated 7.2,86 (Annexure A~3) which was effective from 1,3.86,

The applicants' case is that posts against which they were
recruited fell vacant in 1985, the vacancies are requtred to

be determined every year, action to fill up vacancies is also

to be taken every year and since vacancies w2re notified in

June, 1985, the applicants were entitled to the benefit of the
rule incorporated in the oM dated 22,12,59 for the purpose of
their seniority, The new & (Annexure A=3) provides that if
recruitment action has already been taken before 1.3,86, seniority
would be determined under the old a1 (Annexure A-2) dated 22,12,59.
“Recruitment A€tion" would mean the issue of notification of
vacancies and this action starts from the date the vacancies

are determined by the Competent Authority., Therefore, the
recruitment action in this case started in 1985, i.e,, before
1.3.86, However, the rules incorporated in a1 dated 22,12,59

were not followed in fixing the seniority of the applicants, .
Representation by the applicants for assignment of correct
sentority was rejected by respondent no, 3, namely, Chief
Commissioner, Income Tax Department, Jaipur, on the ground of
judgement of the Tribunal delivered on 17,12.92 in OA no. 229/92

(M.L., Mahur & Ors. Vs. Union of India) filed by promotee

Inspectors) wherein the Jribunal interpreted the expression
“recruitment actiocn" as agpointments made, Though the applicants

werz the affected parties in the =aid 0OA, yet they were not made

parties

/ to the agplication by Shri Mahur & Others. Three cther persons

(all direct recruits) were however private respondents in that
aprlication, The Tribunal had helé}its above judgement that the
private respondents in the said CA(No., 229/92) were not the
parties affected by the amended rules contzined in  dated

7.2.26 (Annexurs A-3) as their arpointment wzs against the
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vacancies of 1983 and the list of selected candidates was also
received in October, 1984, The above judgemsnt was given without
hearing the applicants and, therefore, it did not bind them,
Therefore, the action of the respond=nts in rejecting the
representation of the applicants on the ground of applicability

of the ratio of this judgement was wrong and illegal,

4, The respondents in their reply have stated that the
contents of the oM dated 22,12,59 Ufe not applicable to the
cases of the applicants in view ofrthe interpretation given by
the Tribuhal in the case of M.,L, Mahur & Others. The OM dated
22,12,59 is applicable to thoses persons who were appointed upto
1.3.86, M dated 7.2.86 came into force from 1,3.86. Therefore,
seniority of persons appointed after 1,3,.,86 has been determined
on the basis of mM dated 7,2,86. In the CA filed by Shri M.L,
Mahur, s-me private respondents were also inmgpleaded whose interests
were similar to those of present applicants, Issue of advertise=-
ment for vacancies or holding the examination does not give any

right to any person.

i

5, We have heard the learned counsel for the parites and

have gone through the records,

6. During the course of arguments, the learned councsel for‘
the applican&scited a number of rulings to show-how seniority

is to be determined between direct recruits on the one hand and
the promotees on the cother where i quota for direct recrults and
promctees have been prescribed, In our view, however, these
rulings will have no bearingﬁ on this case and, therefore, these
are not cited and considered hefe. The reason is that the issue
involved in this case is whather the ruvles in O4 dated 22,12.59
shculd govern the seniority of the ajpplicants viz-a=viz the
promotess or whether the rulez in @4 dated 7,2.56 sh.ould govern
their seniority. It iz not the grievancz of th2 applicants that
although the rulss in i dated 7.2.,86 have been applied, their
seniority his not been correctly detemined in pursuance of these
rules, Their plea is that”the rules in M dated 7.2.86 (Annexure

A=3) are not at all applicable to them and that the rules ;n
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M dated 22,12.59 are applicable, The cnly questicn, therefore,
to be decided novw is which of these two (Ms would be applicable
to the czses cf the applicznts, for the purpose of determining

their seniority.

7. This controversy has been scttled by the judgem2nt of .
this Bench: of the Tribunal in CA no. 229/92 (M.L., Mahur & Others
Vs. Union of India & Cthers) delivered on 17.12.92 to which a
reference has bez=n made by the agplicants. The facts in the sszid
case were identical to those of the present case with the
difference that the applicants in that application were appointed
as Inspectors on promotion and the respondents therein wvere

direct recrults . After an elaborate discussion of the =ntire iscue
involvad, the Tribunal in para 7 of their judgement referred to
above interpreted the expression "recruitment acticon" referred

to in the 1 dated 5.2,86 to mean the appointment of the ifcumbent
on completion of the process «f recruitment., This judgement of the
Tribunal deéides & principle and interprets the e:pression
recruitment action" occuring in (M dated 7,2,86. Thus this
judgement has to be treated as a judgement in rem and has,
therefore, to be followed by us., Even though the applicants were
not parties to the CA in which the judgement was delivered yet
there were other direct recruit Inspectors who wer2 respondsnts

in the said 0OA and their point of view was alsc taken into

account by the Tribunzl, Even on merit we are not persuaded that

this judgement does not lay down the correct law,

8. There is another consideration to be borne in mind,

If we were to unsettle#’the position settled by the judgement
dated 17,12.92; the interests of those persons who were parties
to the application either as applicants or as respendents would
again be affected in on2 way or the othér. Therefore, we cannot
unsettlé the settled position without‘hearing those persons,
This is one more reason for not departing from the ratio of the

judgerment dated 17.12,92,
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9, The three applicants in this apblication were all
direct recruits and appointed in 1987 i.e, éfter 1.3.86, the
date from which 0¥ dated 7.2.86 came into force, Their seniority
is, therefore, to be governed by the rules contained in OM

dated 7.2,86, As already stated above, there is no dispute

that if th=y are to be governed by the rules in ¢l dated 7,2.86,

their seniority has been correctly detenained,

10, In the circumstances, we find no werit in this OA,

It is accordingly'dismissed with no order as to costs,

(C.P. Serma) . (D,L. Mehta)
Member (2) Vice-=Chairman
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