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Narendra Kumar & O~s. Petitioners 
~--------!--------~ 

M~~s~K~~1-· ~-~-----~-Advocate for the Petitioner (s) 

-:_:,_· o_:_·_:f_· _:_:_:_.:_r8_~_8o_,[_s_. _______ Respondent 

Mr. R.G. Gupta, A..:a · " h R d ( ) 
--~------+------~. \:&Vocatc 1or t o espon ent. s 

CORAM! · 

~e Hon'ble Mr. 

The Hon'blc Mr. 

Justice B.S. Raikofe' Vice Chairman 

N.P. Nawani, Adminlstrative Mernebr 

I. Wbethor Reporters of local rapers may bo allowod to ••• the Judgement? No 

2. To be referred to tho Repo,ter or not ? Yes 

3. Whother th~ir Lordships wi~h io see the fair copy of the Judgement? YES 

~ . 

(N.P. NAWANI) 
Adm. Member ! 

Benches of tho Tribunal ?r, Yes 
. I 

~· 
(JUSTICE B~IKOTE) 

. Vice Chairman 
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IN 'IHE CEN'IRAL ApMI_NI TRATil[E 'IRIBUNAL', JAIPuR. BENCH, -JAIPUR 

Dc:l.te- of order: )3.0';.2-~ J 

OA No. 331/93 
\_ 

1. 

2. 

3. 

4. 

Nar~na~a Kumar .=/olLTeth·_Mal, r/o Lfok Read, Naghooi Sjddarth 

. . . I . 
Nagar H.~o~25 · Ajmer, now a days· Mj stry .-III Loco· Sh9p No. 7, 

I 

~ · Ajtner. .I 
l · . 

Mohd. Iabal s/o Rahim now_,a_daye Mistry·_ Gr.III, Loco S_hop 
- . ·. I 

No. 7 I A jmer. r . - " ', 

AEhok KUirar s)o "9ona~ Chand now a days Mistry Gr.III, Locc 

Shop No. 7, Ajmer. I· 
· Harj sh Kumar Acharya s/o P.B.Acharya, now a days ·Mistry 

Gr~III~ Loco Shop Jo.7, Ajmer. 

' • ~- Applicants 

\ V~rsus' 

i'.' Unjon of India through the General Manager, Western Rail~y, 

Mumbai~ 

. -
2 ~ Chi~~ Works ~nage1, Loc;:k Workshop, Western Ra;ilway, Ajmer .-

·3·. Shri .Kieihan Lal 610 Chi ttar Fitter G'!'.'.'. I, · Loco Workshop_, 

Ajrner. I -' 

! . 
_ 1- . Respondents 

• , . I 
Mr. s.K.Jain, counsel for the appli..,cants 

Mr •. R_.G.Gt.ipta, counE:el for respondents. 
·I 

CORAM: I 
' • I 

I 
Hon'ble Mr. JJueitice B.S.Raikote, Vice Chairman·· 

I -I ... 
Hon'ble~Mr. N.P.Nawani, Administrative Member 

' Order 
• J • 

Per Hon'ble Mr~ Justice B.S .. Raikote, Vice.Chairmen -·I . 
. I 

I · th·· 1 · ti· f'l d · · a · 19· · t h n is qpp ica_
1

aon, l e un er SectJon . o t e-
. . . . I 

AdminjE'.t~ative 1;i~unal, Act, 1985,_ applicats have ... challenged the 

jrnpugned order vide AnntAl d!!:lt,ed 20.5.1993 ~·by ~tiich the ·promotion 

;.·of the ~pplicants .issu1 vide proce~ings«dated 16.1.19.~B- (Ann.AB) 

··I 
I 
I 
I 

I 

'b 



W' ' 

I . 

. .\ 

2 

is canceJ.J ea. 

' 

2. Aprlicants c0ntenaea the1t .they' were working on the r)ost of 

Fitter Trcde Grade-I, pay scale Rs. 1400-2300. For the purpose of 

·promotion t~ the· post cif '·Mistry (FHter Traae), pay scale Rs. ]400-
- . . I 

I 

2300 applicant Ncs. J ,2 ·~ma 4 were asked to appear in the wrHten 

teEt to be .. held , on 
i . 

21;3 .12 .1992 vide Ann~A2 and accordingly, 

\ I • ' 
applicants Nos. 1,,2 and 1

1

4 eppe~_red 1n the written test and vide 
I 

Apn.AE dated 12.1.1993 '·, they were declared pas.sea. UkewjsE>, 
• I 

' I 
anpJicant No.3, Shri Ashok Kum?r, was a]so called for to take r I . • 

I . 

writteri test to· be held 4n 30.10.1992 vide Ann.A3 and accordingly 
I ' 

• I 

appJkant No.3 took the e~amination and vide Ann.A7 dated 4.12.1992 
- I • 

I 
the resuH was 'published 1 declaring him es passed. AccordingJ_y, 

I 

applicants were ·promoted v
1

dde Ann.AB dated 16.J .1993 to the post of 
I I 
' 

Mistry (Fitter Trade) ~y S<"aJe Rs. 1400-2300. The applfrants 
I 

. ~ I • 

accordingly contend that trey have been prowotea vjde Ann.AB after 
I •· 

.-

having PQSS€d the necessary written test etc;. and thejr promotion 
I 

cannot be cancelled by t:h¢ impugned order Ann .Al. Therefore, the 

jmpugnea order je liable to, be set-as5de. 

'11 

I 
3. On the other hand, by'1

, filing a reply, responoente haye deni.ed 
I 
I 

the case 0f ·the applicant~. They -.contended that the second teist 
- ! 

heJd fo respect of applicant No.3 and thfra' test held in respect of 
I . 

I 

applicantE No.J,2 and. 4 w~re jlJegal since the persons who_ had 

failed were seniois to the a~plicants and were regufred t
1

.o be given 
I, 

an opportt?ni ty within dx· mqnths to take the suitability tE·et, and 
I 

accord] ngl y holdj ng 

euitability test was 

I 

i 
I 

the 1,second euitability te::it and third 

it self illegal. They relied . upcn the 
' I 

Government of India, Mfoistry of Railway::i circular dated J 0.10.1991 
I 

'1 • 

and cont ended that under Para 6.2 of the ea id circular, the next 
I • 
I • 

I • 
suitability -·test shoulq be held within a gap of nqt leEs than six 

I 
wonths ,,of all eligjble f"taff :incl~ding thof'e who failed in the 

I, 



\ 

.r 

•I 

. ' 

i 
1 

I . '· 

t 3' : ' --. 

earlier tef'.t .and· since 1 the persone who werf? senior to the 
'! . 

applkants anq who had. fa~led were required to be given ·opportunHy 
. ·, . I . . I . 

j.!1 terms 'of Pa.ra' 6.2 of/ the said dr_~!Jlar·, the promotion cf the 
. . . ' . . i ' , . 

appJ ic,ants· were -_rightly/ •cancel led vi de Ann.Al; They' have a] so 
I 

contended that sine~ c~nc~llaUon wc;is ·a . result of the p6licy .. 
I • ' •. 

matter, ·the applicants ake net entiled to. any l?ersonal hearing and, 

therefore, the implliJT!ed /order does 
1

not call for. any interference • 

. , . II ' , 
4·. . Heard the . counsel .on ·both sides. On the basjs of the 

I 
·pJeadir:igs and ·also t~~ contenUon urged by the applicants, few 

· 'things are admitted id. thj~ c~se. It is._ admitted that jn_ the first . . .. I 
test ih que~Uon,· res~lts of which. were announced \doe Ann.AS dated 

- ·I . 
28.8.92, ·all the candidates who took.the written test-were-declared . . . . . I . . . .. , . . , . . 
tailed. , From th• .rra'."9_ .of Ann;AS, H: fe turther cl""r that 

·persons pamed Nanda r. Khem. Singh·/ Dal Singh and Mohan .Lal , were 
.. ,· . I . . . -. . 

· senior ·to the applicants. but they falled.' Thereafter, seconq test. 
. . . I ... 

. J . . . . 
was held on the tas/is of the noti ficadon dated 13/14.10.1992 and 

. . . . ,,: I . ~. . . 
result. of ·it were pubJ.ished vide ,.Ann.A? en 4.12.1992 in wtJj ch the . I . 
applicant No~3 was; declared passed. Immediately there.after, third 

test was h~ld ~-n) pu~suence of Ann.A2·. dated 11.12 .1~92 and the ·, 
1 

I , • 

results were. publ,~he? .vide Ann.A6 dated l?.1.1993 ~eclaring the 

applicant·S. Noe.- ],2 "and 4 as passed. From.··this -sequence, it is . . . . . I ( - - . . . - . - . - . ' . 
clear that th~ apflica~ts ·w~re·. dec-lared eligjbJe only, in the sec9nd 

and· third rests~ /But the ~contentjon of khe Department is _that the 

pereons Wno have/~aHed v;a~ 't~e result Ann.AS dated 28.8.92 were 

sen_~.cr to the ,pplicanf~ -. and' they were ·re'?ireq to be ?iven an 

opportunity to ltake. the further· test within the period of six 
. . - . - I 

. I 

months,. therefor12, 'holding. the second and third test in respect of 

, the applicants /and some ct.her perO()n• were i.11.,g.1.. On the· other 

hand, the co~t1nt.ion ~~.-th~ _app~i~~nts 'is that. ~n., t_erm.s of Para 6.1, . 

of the Geyer ent of. India, M1m~try C?f Railways ..;c1rcular ~ated 

i0.10.91, the number of· persons recjuired to be considered at a 

" . I 

;· .. ·~ 
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\' 

'· 
_J 

,, 

I , 
: 4 ': 

suitabi1it~. t~:t. . wou~f be egi.Jal , to pa~ts available. If th!? 

f?Uffi~den~ number of SUl table candidates are not ClV_?ilable.,- further J -' -
candj.dates to meet. the I shortfall way be cal~ed up in cont inua.t ion 

- . - I ' - . . . 

and sq- on; but the' wtible process should be completed within six, 
~ - I . . . . . 

months. Th~ ·learned co11nsel_-f0r the applicants relying·upon Para 
- ! . . 

6.1 streneol,lsly ~ontenqed that the entire exercise of' sec9nd test 

and tnfrd test shall be ·w~t~fo a period cf six mohths and thus Para 

6.1 appHes to the facts of the case and not par? 6._2. On the other 

harid, the ccntentipn of .the _respondents is that all eJjgibl~.staff 

·inc°Iudj.rig those who faHed in the earl~er test shoulq be called 

within a period. of six months for consMering the suitabiJ ity and 
. ' 

if that js eo, the senior persons to the applicants are reguirea to 

be? c~lled after, the fiJst t~sf wHhin. a ~ridd ~f s-:i x months and 
\ . ' . I . ' • • 

h~lding, the test .for u~b appli~ants V:ide seco~d and third test- was 

Hl~~al. I~- or~er -to-~p~reciate the ri~ai' co~te~tions, we think H. 
. , I , • 

appr~priate to ex-tract Jara 9.1; and 6~·2 of 'the Government ·of India, . - . . , I . . . . , -. . . 
, Ministry bf Rai.lWciys I (RaHway Board), New· . Delhi -letter No. 

1- ' . 

. E(NG)I/90«Pl'il:41 ~ated lr.10.1991 which reade as .. under:, 

'• 

·( 

I -
"Ei.1 · · .The I number of 'elig~b~e ·_candidates to be 

considered af a suft~bility test· shou~d ~.the same as 

the number qf vacancJes calculated for this purpose iri 
I' 

- ' . i., , . j 
accordance with para 4 above E'O that persons qualified · 

\ . ' . .' . . . ' ' . - - ' 

·need not wai~ long ·for promotjon. tf sufficient number 
.. - . . I. .. - - , ._ ... 

. of- suital?le\ can~id~~es ·are~ not availab~e .furtqer 

candid~tes tpmeet the ·shortfaiJ· may be-called up jn 
I . . 

. . I . ' . 

cont jnuation : and so on, but the who] e . process, should 
j 

_be _co:l~t1 wit_hin ... six monthe. ·If th)? per~~a ·is. 

excee_ded,. H\ _will- be tr~at~d a~ a fresh · suitabi,lity 

-test and thoJe Who :tailed iri the earlier iest. ehould be 
• ·, • -\' > ' • • • - • 

-·eligibl_e for reco~s~·der~ti-on. 

, I' 

I 
I 

- t· 

I· 

·~ 
I 

., 

. ' 
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. 6.2 Next suitabllity teSt should Qe heJd after a gap 
' c 

of -not leer . than. si~ months.· All eli~ible staff, 
i . 

including tfuose· who" failecf in the earJier ·tef:t should 
. . . I . 

be, c;alled~ 1 i?er~od of six months. is reckoned from. the 
I 

· date· of annc:buncement of results." 
i 
r 
I 

. I 
5. From reading, of ·Para 6.1, it ie cle~r:-that nUIPber of eJigible 

~a~didates 'to be :consibered at the suitability_ test should be the . I . ·. . , . . 
' .' 

same as the number · of vacancies calculatea for th~ purpose of 
. .. I . ' . 

I - ' ' - ..., 

filljng ·up by promofibn. It iE. further provided that jf senior· 

candidates a~e . ndt · iv~ilOble further candidates to meet the 

shortfall may be call~d. in continuation arid 'so on, but the whole 
. J . . . . '-

process should be.corr!pieted within:six m6nthe •. If the period of six 

months excOOas ,· it wif be treated as ·a fresh suitObiiity t.est and 

those who. failed Jn I the· earlier test should be eligible for 
. • . I 

recons:idera_t ion. r:fhus ,1 f;om the reading .of this Pa~~.graph I it 'would 
I . 
I . 

be further dear that tne. process of selection of .. the su:itable 

. candidates sh~uld be·domplet~ ~ithin six montn~ and num~r o~ such 
I 

. . I , 
suitable persons should be equivalent to the nurrber to be f;e]ected 

for such .prornot :ion.· In az:iy cai=e ,-- if the·. period of six months 

• I - . . • 

exceeds then any tert t_c . be~, h~ld _after . six inonths should be 

'considered as fresh. s~itability test· an_d the pers~:ms \..iio had failed. 
I • • . . 
I . . 

· _also would be· el:igiblle for recons'ideration. Under Para 6.2, next 

suitab:il:ity tee-~· sholld be held a~ter a g~p· of. not less than s]x 

' 

' J .· • • ! . . . ' " .. 

.monthi:=. All el:igibl~ staff :including those who failed in the 
I 

earlfor test shouJd 8e called. Para 6.2 further makes it clear that 
1 · 

the perio9 of e.]x month.~ should be reckoned from the 'date of 
I 

announcement of results. Therefore, in terms of Para 6.2, we have 

:o. s~e .the date . of l~ese. re~ult.s -fo'r ~~e .firs~ ~est; 
. . . . I . . . , 

and the third tesU 'Ihe appJ kant· relies on para 
. I . . . 

I . 

. resporid~nt~ rely on Para 6.2. · 

second test 

6.1 whereas 

-~ . . 
·.:. _;... ... 
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6. In our opinion, in order t·o ascertain tne entailment of the 
I 

circular, both the Paras ehouJd be read together and not. in 
' I 
I 

isolation. Under para -6;.r, the suitability test shall be held for 
I 

the poets Which have -f~llen vacant and the persons ·quaJffied need 
i 
I . 

not wait long for promotion and they ehall be promoted immediately. 
. . i 

senior persons are not avaiJable, furthe}' candidates. may be 
. I 

If the 

1 

to meet the shortfall within the perjod of s_ix ·_roonths and , i .. 
caJled 

whoever quaJified the tiest would be entitled to pr.omotion and in 
· 1 

case this period of sixj months ]apses and stiJl postf' to be filled 
I \ • 

up fall vacant, a freshi su'itability test may be held for those who 
. ' ' - ' 

have failed _i-n the earlie·r tests for consideration and ih Para 6.2 
I 

such suit~bility. test lfcr failed. and other eligible ·candidates 

should be held within al period of six months ·thereafter. In other 
• I 

words all the exercise! to fill up the posts should be done by 

holding the 

a. peri oa· cf 

:within the 

' 

suitability :test and the posts may be filled up withih 
I 

i=ix months a'nd in case the posts could not be fiJled up 
I 

period. of six months on th.e~ basis of suitability and 
I 

some posts are yet to t1e filled, the next suitability test e-houJd 

be held within six months t her ea ft er. The second test j s only to .: 
' ' , ,! 

give an opportunity to I thE? failed candidates and other eligible 
• 1 

candidates wlthin a· furtper period of six months and such pe-riod of 

six months should be reqkoned from the dat:e -of announcement of the, 
j 

ree-uJts ... I.n ·the instant: case, ·admittedly the result of the first 
~ I . 

test was publishe_d on 28.8.1992 vide Ann.AS and all those persons 

who . are senior tc the a:qpl i cants were declared failed. Thereafter, 
i . 

second test was held an9 the result were published vide Ann.A7 on 

4.12.1993 in whkh Ashok: Ku~ar was declared as being e.Jigible, and 

' j ' 
thf' third test wae conducted and the results of which wa_s published 

i 

' 
vi de Ann.A6 dated 12 .1.1993 in which applicant Nos. 1,2 and 3 were. 

i ' 

decJared eJiqibJe. Now fwe have to see whether three te:::ts fall - I . 
I 

within the period of six!m:mths or beyond. As per Para 6.2 the date 
i 

of announceroent of the result woulCI be the relevant_ date for 

computing the period of six rronths. If that ie f:'.O, we have to see 

! 

~ . I 

I 
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the date cf the first result which was published en 28.8.92 
• I 

' I 

(Ann.AS) from this date the continuous process of selectfon shall 

I 

go on for a_ period of six rn::iriths i.e~ uptc 27 .2.1993. If the second 
i 
I 

and thj ~a test·· fall within :the perfod of this six months, their 

' ' 
action :would be proper. Therefore, we now refer. tc the rei:ult cf 

the second test dated 4.12.92 (Ann.A7) ,regarding Ashok Kumar, 
I 

appJ icant No.3 and the resui t C?f the thfra test vjde order dated 
. I . 

12 .l._1993 vide Ann.A6 regar~ing appJ ~cants Nos. 1,2 and 4. From 

I 
these dates, it js clear that both the second and third tests, 

I 
I 

results of which were· declared on 4.J2.92 and 12.1.93 are within 
I 

the period of· sjx rooriths ~ .e. ~fore 27.2.1993. Therefore, the 

contention of the respondente that the other failed' candjdates are 
I 
I 

' I 

requjred to be given an opP'j'rtunity with:in a perfoa of sh months 
I 
I 

and the result of the second and third tests are required to be 
i -

cancelleo appears to be not correct. In terms of para 6.2 I the I . . 

ccnsMerat ion of the failed i ~anajdates and other candjdates would 
I 

start only after the first exercjse of sjx ~onths and that 

regarding the posts which coµJd not -be filled up within ·that period 
. I 

cf Edx rroriths. Para 6.2 sa~s that. within a further pedod of· sh 
. 'i 

monthe the second procese · should be completed. Therefore, the 
t • 

applicants' seniors who .have; failed in the first test would get an 
. I 

I 

opportunity for'the second t~et onJy after the period of six months 

from the dcte of the first test that means onJy after 27.2.93 and 
I 

·net earlier to that. In thi~ view of .the matter, we find 'that the 

applicants have been corredly and properly Eelected en the basis 
. ' ' 

I 
I 

of· the second and third teEts, results· of which were withfo a 
' ' 

period of eix Jr0nths in terme -of rare 6.1. Therefore, the jmpugned 
. I 

' . I 

order, vjde .Ann.A] dated 2ql.5.93_ coula not have been passed by 

C"anceJling thefr promobon. i The promotion order of the applicante 

viae Ann.AB Hself refers· to the letter of the Department dated 

I . 
4.12.1992 b'-1 which the result of the $econa test was published and· . ~ I . . . 
anotl).er J ettei dated J 2 .J .:1993, by whkh the reeult of the thjrd 
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1 I 

-f 

I = s .. 
I 

test was announcea. Thus ,from readjng of Ann.AB it js clear that 
I 

appl kant s were prcmot ea ' !to the post of Mj st ry (Fitter '.Trade) oh 
, _.. i ,I •• 

the J::asie of the second a~d thfra testE' which were wHhin a period 
: I 
l It . 

of· six roonths ana as· sur-h . the prcmot ion cf the applicants vi de 
! i 

Ann.AB was proper and j11.1 accordance wHh Jaw. From the prowotfon 
I I 

order ·Ann.AB,· it .is furtrrr dear that applicants were promoted as 
I; . i 

Mistry (Fitter Trade) in/1 

! , the pay scale Rs. 1400-2300 and thefr 
I ' 
I • 

ncirres are found vi.de. pa:~a 3,4,6 ana B bf Ann.AS. Ther~fore, the 
'i , I • 

jmp':1gned promct ion order! ,v1de Ann.AB coula not have been cancelled 
, I 

by the impugned order v~~e Ann.A], and the authorities ·have'mis-
l i ' 
I I 

interpreted the Governme!~t of 'Indfa, ·Minietry of Railways circuJ ar 
I! 

dated 10.J0.1991 and aq<?ordingly the impugned order vide Ann.A] 
I I 
I I 

dated 20.5.93 is liable to the set,.-aside. Even thcugh the 
! 1 
11 

appJicants contend ·that1 the impugned. order Ann.A] was paFsed 
! I 

·th t ff · · 
1 

I • d · h b · · w1. ou . any su 1.c1ent ry~t1ce an opportumty tc t .em,. ut m view 
'I 

of cur conclusion refer~ea 'to above, this poiht does not merit 
. ; ! . 

consideration Ednce they are getting reJjef on the other po:lnts. 
. 'I 

'' 1' I > 

Moreover, vide· interiI\1 ! braer dated J.6.J993, the .jropugned order 
I I 

vi de Ann.Al has aJ ready
11
been stayed and accordingly the applicants 

I • 

are continuing on the p~~motional post on the basis of Ann.AB. For 
i; 

the a.bove reasons, we p3ss the order as under: -
! I 

Application 

I, 
II; 

! I ' 
is allowed and the impugned order vide Ann.Al 

~ I 

l
aated 20.5.1993 

0d-:--
i~lset-asid_e. ·No coets. 

I I 
: ! 

i: ijJ---
(N.P.NAWANI) 

Adm. Membf>r 

I: 
I I 
I 
I I 

I 

, I 
I I 

' 

(B.S.RAIKOTE) 

' Vic€' Chairrrcin 

. I 


