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IN THE CENTRAL APMINISTRATI.VE TRIBUNAL
JAIPUR BENCH, JAIPUR
O.A. No. 331/93 199
T.A. No.
DATE OF DECISION : 23.02.2001
Narendra Kumar & Ogs. Petitioners
Mr. S.K. Jain J __Advocate for the Petitioner (s)
Versus
w
Union of India & Ors. Respondent
Mr. R.G. Gupta, Advocate for the Respondent (s)
CORAM ! - "

e Hon’ble Mr. Justice B.S. Raiko;te, Vice Chairman

The Hon’ble Mr. N.P. Nawani, Administrative Memebr

1. Whether Reporters of local {papsrs may be allowed to see the Judgement ? No

2. To be referred to the RepotLter or not ? Yes

Jla,ted to other Beaches of the Tribunal ?. Yes

/ ]
(N.P. NAWANI) (JUSTICE B}T\’AIKOTE)
Adm. Member . Vice Chairman

3. Whother thsir Dordships wish to ses the fair copy of the Judgement ? YES

4, Whether it nseds to bs circ
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR

, L DT 'Da,.tﬂe‘ of order: 92_3‘0:2,.2.0_@ i

OA No. 331/§3 S N '

l.'. N;renéfa Kumar}s/o Jeth'Mal, r)onLink Rcad,‘Naghbéi Siddarth
Nag;r'ﬁ.No;ZS'AjmeF{ né& a days~ﬁﬁstry>III Loco Sheop No.7,
, _ | ) _

-Ajmer..

2. ° Mohd. Idbal‘s/o Rehim now:a daye Mistry Gr.III, Loco Shop

: . . N : ’ l : ‘A ~ N
- No.7, Aimer. - - , A .

2, Ashok Kumar s/o'Poonam Chand now & days Mistry Gr.I1I, Loco

\

Shop No.7, Ajmer.

‘:4; - Harish Kumar Acharya s/o P.B.Acherya, now 2 days Mistry

Gr.III, Loco Shop No.7, Bjmer. o o -

~

- . N ' \ .. Applicants

/ ) -

N Versus
1. Unjon of India through'the General Manager, Western Rei]w'ay,~
Mumbai .

2. Chief Works'Ménager, Logk‘Workshop, Western Railway, Ajmer.

‘§} Shri Kishan Lal s/o Chittar Fitter Gr.I, Loco Workshep,
- A:]mer- . T ‘ ) - o T

1 - i »e Respondents
Mr. S.K.Jain, counsel‘fo}-the.applipants . -

1

. Mr. R.G.Gupta, counsel f?r respondents.

CORAM:
_- . l' N

Hon'ble Mr. Justice B.S.Raikote, Vice Chairmen =
“Hon'ble Mr. N.P.Newani, Administrative Member ~

© Order ,

;,Per"Hon'bie Mr. Justice B.S.Raikote, Vice Chairmén

v

e .

In this application, 'filed"Under Section 19 " of the-

Administrafjﬁe'Iribunals Act, l985,\apmﬂicaté have challenged the

- -

. Smpugned order vide Ann|al dated 20.5.1993 by which the ‘promction

. pof thé é?plican{s issued vide proceédings’ dated 16.1.1993'{Ann.A8)




is cancelled.

|
|
o

2. - Applicents conténdéd.that they ' were W@rking on the post of
Fitter Trade Grade-I, pey scele Re. 1400-2300. For the purpose of
‘premot ion to the” post df\Mistry (Fitter Traée), pay scale Rs. 1400~

2300 applicant Nes. 1,2 ?nd 4 were. asked to appear in the written

I

teét to be . held .on 2@.12.1992 vide Ann,A2 ‘znd accordinaly,
applicants Nos. 1,2 and\4 eppeared in the written test and vide

Ann.A¢ dated 12.1.1993} they were " declared passed.\ Likewise,
\ .

applicant No.3, Shri Asﬁok Kumer, was alsc called for to take
|

written test to be held én 30.10.1992-vide Ann.A3 and accerdingly
. . N | . - N

N . 1
- applicent No.3 teck the e#amihation and vide Ann.A7 dated 4.12.1992
: ‘ . ,

| . : .
the result wes ‘publicshed' declering him es passed. Accerdinagly,

apblicants were -promcted vﬁde Aqn.A8 dated 16.1.1993 to the poét of
Mistry (Fitter Trade) p%y scale Rs. 1400-2300. The applicents
accordjnély contend that tbey héye been prcomoted vide Ann.AS after
having passed the necessaﬁy written test eté. éﬁd their bfomotion

1
cannct be cencelled by the impugned order Ann.Al. Therefore, the
‘ S A
impugned order is lisble tc be set-aside.
|
|
o
l

3. On the other hand, by\filing a reply, resﬁondents have denied
: . | ‘ '

the cese of the applicants. They -contended that the second test

. held in resﬁect of app]icanﬁ No.3 and third'test‘held in respect of

applicants Ne.l,2 and 4 wére illegal since the persons who had

)

feiled were seniors to the a§plicants and wetre required to be given

an oppoftqnity within six ménths to take the suitsbility test, and
‘] . .

accordingly helding the %econd suitability test and third

svitability test was i}self illegal. They relied ~upon  the

Government of Indis, Mjnistrf of Railways circular deted 10.10.1991

1
|

and contended that under Para 6.2 of the said cﬁrculaf, the next
S : T i :

svitability test should be held within @ gap of not less than six

mwonths ;of all eligible stéff inclpding those who failed in the

b
i

il
1
. i
.
M——“ !



~

-~ .

earlier teqt and-‘éjnc'e J‘lthe per=dn= who were senior to thé .

appl:cants and who had. falled were requ1red to be glven opportumty
S ; . <
in termc, of Para 6.2 of/the sald c1rcplar, the pro_mot:on of the
~ . 1 4 - »
1
I

~ applncants were r:ghtly *cance]led vide Ann.Al. They héve also

v

lcohtehded, that qlnce cancellat:on was ' a reeult of the pOllC'Y~«

tnatter,, the applicente are net entiled to any peraonal hearing and,

1 __— T

- therefore, the impugned jorder does not call for. any int.erﬁerehce.

& |

L 4. meord the .counsel on “both eides. On the hasis of the

I

‘p]ead:ings and -also the content:on urged by the applncant few

- ‘things are edmltted mj»thzs cese. It ig adm:tted that in the first

test in guestion, results of which were announced vide Ann.A5 dated

.28,8.92, all the_ca_ndidat'es whe teck the written test«were» declared

failed. From the r7"ading‘ ,of'Ann,AS, Jt ije further clear thst

' persone’ riamed Nonda | Khem singh; Dal Singh and Mohan Lal -were
pe f- g

genior ‘te the appllcants but they fa:]ed. Thereafter, second test

4
was held on the ba51== of the notaf:tcat:\on dated 13/14 lO 1992 and

result of it were pub]n hed v1‘de‘,.Ann.A7 cn 4.12.1992 in which the =

»appllcant. No,3 was / declared passed. Immediately thereafter, third

't‘e=t wae held anpureuance of Ann A2 dated 11 12. 1992 and the

re=u1t= were publiahed v1de Ann.A6 dated 12 1. 199? declarlng the

apgllca\ntvs-.N,oe. ]J,Z'»a_nd 4 as parsed. From\-thls-sequence, it is

¢ . -~

- clear that the apfl'jcants were’ déclared eligi tﬂe dn]y in the second

and: third tests. [But. the ‘contention of ‘the Departmer;t ie .that the
persons \.qho'have/fai.l'ed vide 'the result Ann.A5 dated 28.8.92 were

senicr te the a’ppl’icant's,a‘nd’ zthey 'were Areoruired to be given an

opportumty to }take the further test - w1th:m the permd cf six

months, therefore, holdmg the qecoﬂd and third test in respect of

the apphcantc. end some cther persons were J'llegal . On the- other '

hand, Lhe contjnt ion of - the appllcante is that 1n term~= of Para 6.1

of the Gover ent of Indla, Mlmetry of Rallway c:rcular dated’

) 10 10 91 p he number of’ per=on= requ1r°d to be con=1dered at a

EE——
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suitability . test woul?‘ be equal to posts available. If the’

\_ \ . ! ) - < c . " -, i ‘(

sufficient number of suitable candidates are not available,~further
1 .

cand1datee to meet thelehortfall may be called up in contlnuatlon

and sq on; but the whole pmocese should be completed w1th1n six

: months. The learned counsel—for the appllcants rely:ng*upon Para
S ]
6.1 =trenecu<1y contended that the ent1re exercise of\aecond test |

and tthd test qhall be vuth1n a perlod of six nonths and thuq Para
‘6.1 applies te the facts of the-case and not parz 6€.2. On the other<
hand, the ccntentlon of the respondente is that 211 englble =taff

. 1ncludJng thoqe who faJled in the earller test ehould be called

w:thln a perlod of six \months for cons:derlnq the su1tab1]1ty and

1f that is so, the senicr person= to the appl:cants are requ:red to .

be called after the f1r=t teat vnth:n 8 per1od of six months and -

»

holdlng the teet for th appllcants v1de second and third test wes

Jllegal. In‘order’toHapprec1ate the rival content1ons, we think it .

~

approprlate to extract Aara 6. l ‘and 6.2 of the Government of India,
MJnJStry of Rallwaye 1 Ra:lway Boord), New . Delhi letter No. .
' i

E(NG)T/90. PM1/41 Gatéd 10.10.1991 which reads as. under:—

"6.1:" - .The number of eligible fcandidates to be

o _ V coneidered_af a eu1tab111ty te=t ehould be the semie as -

the number of vacancies calculated‘for thlS purposefln
N ; . . . . . i ' B

accbrdance‘wéth para 4:above‘so that persone’qualitled'

- 'need not wait long'fcr_promotion. If sufficient number

" of- sultable]'candldatee 'arel not lavailable'.fnrther

candidatee t?.meet the‘shortfall.may be - called up in

contjnuation%and sc on,fbut the whole_procees, ehould'_

“ - o be complet' l within "six ymonths;‘-lf 'thla‘ pericd is.

.} ekceeded,> its_will' be treated ‘ae a lfresh :suitabillty .
‘test and thoée who féilea in the esrlier teSt:ehould be

_el:g:ble for{reconalderatnon. .

.~

1 ].i ,
.jl_'
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) reCOnsideration Thus,

for such promotlon.

/

25 1 .

. 6.2 Next suitability test should e held after a gape
of -not lesF . than. six months.i All eligible staff,
1nclud1ng thoee who-. fa:led in- the earller test should

- be called !Per1od of six months is reckoned from, the

date of announcement of reeults "

N {

) I,
5. Fromtreadind\cfﬂPLra 6.1,:it ls clear~that nurker of eligible
candidates‘to be:considered at\thewsuitability test ShOﬁld be the
same 2s the number of vacanc1eq calculated for‘ the purpose of
f1111ng up» by' promot1on. It is further prov:ded that if senicr’

cand1dater are not avallable further candidates to meet the

=hcrtfall may be called in cont:nuatlon arid so on, but the whole

~

process should be completed vuth1nts1x months. If the perlod of six

monthe exceedr, it w111 be treated as a freeh su1tab111ty test and

those wheo. failed ~in; the earlier ‘test should be eligible for
- .. | . .

from the reading of this Paragraph, it weuld
4

be further clear that the . pmocess cf =elect10n of . the su:table_

—candldates should be’ completed w1th1n six months and number of such

1

!
eu1table person<= should be equ1valent to the number to be =e1ected

In any case,” if the perlcd of gix months °

exceeds then any teFt tc be- held after =1x months =hould e

. ‘considered as fresh =u1tab111ty test and the persons who had failed’

1
also.would be*el:g:bﬂe for recons1derat10n.AUnder Para 6.2, next

suitability test’ should be held after a gap‘of notfless than'ij

months A1l ellglble etaff 1nc1ud1ng those who fa1led in the

Ay

earller test should Ae called Para 6. 2 further makes 1t clear that

t

the period of six Fonths should be reckoned from the ‘date of

. I
announcement of results. Therefore, 1n terms of Para 6. 2, we have
© : .

to see the date.of Lhese results-for the~firstrtestv second test

and the third testf‘ The abp]jcant- relies on psra 6.1 wheress
L ’ )

. respondents rely on Para 6.2.° .

P : . ) ‘
1 ~ - .
N 4
| = . o
| : _
o
i -
| . . :
|
1 .
. . N ) 1
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6. In our opinion, in corder to ascertain the entailment of the

circu]ar, both the Paras should be read together and not ~ in

isclation. Under para~6;l, the suitability tést shall be held fer

the po=t< Wthh have—fallen vacant and the perscns quaJJfJed need

not weit long for promotlon and they cshell be promcted’ Jmmedlately.'

If the =enJor psrsons are net available, further candidates mey be

caJled te meet the shortfa]l within the per:od of &ix months and -
|

whoever ouallfled the teet would be entitled to promotzon and in

<

case this period of ajximonthe ]apaee and =ti11 posts to be filled

up fall vacant, a freehleuntabJIJty test may be held for those who .

have falled _in the earller te=t= for ccne:deratlon and in” Para 6.2
|

such suitability. test [for failed and other eligible ‘cendidates

should be held within a‘perlod of six months thereafter. In other

words all the exerCJSe to £ill up the poste should be done by
holdlng the su1tab111ty‘test and the posts may be filled up within

a period of eix months and in cese the posts could not be filled up

| ) .

within the pericd-of six months on the basis of suitability and
. _ | .

some posts are yet to He filled, the next suitability testpshou]d

be held within aix npnths theresfter. The second test is only to .

g:ve an opportunlty to the failed candidates and cther eligible
candidates within a further pericd of six monthe and =uch perlod of

<1x months sheould be reckoned from the date -of announcement of the
resvults.. “In the 1n=tant cage, ‘admittedly the reqult of the flrct
test was puleehed on 28 8. 1992 vide Ann A5 and all those persons ;
who -are senior tc the appl:cante were declared failed. Thereafter,

second test was held and the result were published v1de Ann.A7 on
4,12.1993 in thch Aehok Kumar was declared as belng e11g1ble, and
the third test was conducted and the reeulte of which was published

vide Ann.A6 dated 12.1.1993 in which applicant NOSa.l1? and 3 were,

declared eligible. Now %e have to see mmether.three tests fell

| o .
within the period of six months or beyond. As per Para 6.2 the dste

!

. of announcement of the| result would be the relevant date for

computing the period of lsix months. If that i& so, we have to see

o
i
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the date of the first result which was published cn _28.8.92

(Ann.A5) from this date. the .continuous precess of selection shall

go on for a pericd of six noﬂths i.e. upte 27.2.1993. If the second

! . _
and third test- fall within the period of this six menths, their
N S : . . N . .

action would be pmoper: Therefore, we now refer, tc the result cf

the second test dated 4.1?.92 (Ann.A7) ,régarding Ashok Kumar,
‘ .

applicant’ No.3 and the result of the third test vide order dsted
. . . | .

12.1.1993 vide Ann.A6 regarbing applicants Nos. 1,2 and 4. From

these dates, it is clear tbat both the second and third tests,

results of which were declared on 4.12.92 and 12.1.93 are within
; .

the period of six menths i.e. before 27.2.1993. Therefore, the

contention of the respondent? that the other failed candidates are -
‘ . | _

: 1
required teo be given an opp?rtunity within a pericd of six menths

and the result of the'secoﬁd and third teste are trequired to be
\

cancelled éppears tc be not correct. In terms of para 6.2, the

!

| censideration of the-failediéandidates and other candidstes would

. < _ .
start only after the first e&xercise of gix months and that

regarding the posts which coﬁ]d not -be filled up within thet pericd
. |

of six menths. Pars 6.2 sajs’thathvdthin a further period of six

SN B
monthe the secend procese  should be completed. Therefore, the
applicents' senicrs whe havq failed in the first test would get an
: o S S ‘ :
cpportunity for the second test only after the period of six months

‘from the Jdete of the first test that means only after 27.2.93 and
A | ]

ot esrlier to that. In this view of the metter, we find that the

applicante have been correctly and properly selected cn thé basgis
1 ;

of- the seéond and third tésts, resulté of which were within 2
pericd cof six months in terms -of pare 6.1. Therefore, the impugned
- |

order: vide Ann.Al dated 2@.5.93_ could not have been pessed by’

-
|

cancelling their promotion.| The prcmotion corder of the epplicents

vide Ann.A8 itself refers"ﬁo the letter cf the Department dated

4.12.1992 by which the result of the second test was published and:

snother letter dated 12.1.1993 by which the result of the third

'
]




test wes ennounced. Thus, from reading of Ann.A8 it is clear that
' S ! : T

applicants were promoted;%o the post of Mistry (Fitter Trade) oh

the kasis of the =econd‘énd third tests which were within a pericd

1
of £ix months and as quch the premetion of fhe apol:cante vide

\ [
Ann.A8 was preper and Jn accordance with law. From the promotlon

order Ann A8, 1t is. further clear that appllcants were promoted as

1

Mistry (Fitter Trade) IF the _pay scale Re.. 1400-2300 and their

\

names ere found v:de pere 3,4,6 and 8 of Ann.A8. Therefore, the

| l

Jmpugned promctlon order1y1de Ann A8 could not have been cancelled

by the impugned order vgde Ann.Al, and the authorities have mis-
|

|
interpreted the Governme nt of Indis, Ministry of Rallwrayq circuler

l“
. dated 10.10.1991 and accordingly the impugned order.vide Ann.AJ

J

I . .
dated 20.5.93 is lisble to the gset-aside. Even thcugh the
. 4‘:-‘
applicents contend that; the impugned order Ann.Al wes passed

|
without . any sufficient nétlce end opportunity tc them, but in view
of ocur concluclon referred to above, this point does not merit
{
ccnq:deratlon since the§ are gett:ng relief on the other p01ntq
Mcreover, vide: Jnterlm‘order dated 1.6. ]993, the dmpugned order

vide Ann Al has a]ready‘Feen stayed and accordingly the app]:cants

are continuing on the promot1ona] post on the besis of Ann.A8. For
H

- the abkcve reascns, we ra s the order as under:-

o - .
8 ; A X .

I
|

- ! i . ’ AN
Application is al%owed and the impugned order vide Ann.Al
Jated 20:5.1993 15!set—aqjde No costs.

-'{I s

|
' (N.P. NAWANI) “

i

(B.S.RATIKOTE)

Adm. Member ol I Vice Chairmen



