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IN THE CENTRAL ADMIINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR.

* %X %

Date of Decision: iLf”ijijST:

Hari Prazad Joshi &/o Shri Budh Fam, aged 59 years, /o 6/242,

Diggi Mohalla, Bezawair, ratired Sulb Post Master, Industrial Arcsa,
B

cawar, District Ajmer.

1. Union of India through Secretary, Ministrvy of Postal and
Communication, Govt. of India, New Delhi-110001.

2. Chizf Post Master Gen:zral, Fajasthan Ci
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z. Director General, FPozts (FPE), Mew Dz1hi-110001.
. Diresctor Fostal Sé:vices, Jaipur Ezgion, o/¢ Chief FMG,
Jaipur-302007.

... RESPONDENTS.

CORAM:

HOMN'ELE MF. O.F. SHAFMA, MEMEEF (A).

HON'ELE MP, PATTAN PFAFASH, MEMBRER (J)

ORDER
PER HON'BLE MR. RATTAN PRAKASH, MEMBER (J)

The applicant, Hari Prasad Jozhi, has £iled this

application u/z 192 of the Administraicive Tribunals Act, 1935, ko

i) That in the civcular dated 11.10.81 the impugned

grancing benefit to 211 thoss who have

dovn and all persons  who have completed 26 yzavs of
satisfactory service on or priocr to 1.1.92 to 20.6.92

should be dzclared zligikles for highev pay scalss with
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ii) That in the =3id circular the condition of <ligibility



iii) Th

(1R
1
L]
(g
H
H
02
o
=
o
oy
Tt
51
I—l
:-_l
Im]
3
113
D)
()
o
(D

next higher grade viz HEG-II (Scale Ps.1600-2660) w.e.f.
2A.5.92 %20 on completion of 26 yzaras of szvvice undar

2. The facts leading to this application liz in a brisf
cdmpa&b The applicani was appointed nnder khe respondents in tha
cadre of Fosktal Aszistant (PR) w.z.f. 24.5.66 and was put in LSG
cadrs w.z.f. 20.11.93. He completed 26 yeara of ssrvics on
23.5.92 and rziirved from ssrvice on 30.6.92. Tt iz the case of
the applicent that dus to atagnacion and
time the Ministry of Posztal and Tel:zcommunic

decidszd to give benefit of higher pay 2o

who had completsd 26 yeavs of service.

ere
1a

sued from DG Posts
(PE-1) 1lew Delhi (Annexure A-2), Aeccording Lo the scheme
propoundsd under the lesiter it was dezclared that cadre review
ghall taksz place once in two years in which the incumbents
would be enakbled to draw pa7 in higher scalzs on complstion of

, gervice. This acheme waz o come into sffect from
1.10.21 and was made applicablsz to those who had complsted 26
Jears of sgatisfactory sevvice: ag providsd in clausz 2.4 of the

gaid schems. Undzr ith: schazmz it was furkther provided that the
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firest Bisnnial Cadre Feview (BCR) for <ligible offici

conductzd  immediatesly and ordzre igzved bhefors  21.12.91.

puL]
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covaring thz period from 1.1.92 o 21.12.92 and who will be
completing 26 yeavrs of sevrvice or move on the

i c
the date of veview i.e. 1.7.92, 1.1.923 and 1.7.92 ke conductzd.
hz griszvance <of the spplicant ithat although the
oL
23,5092 and was znicitlzd to promoiion in che next higher grade

measuring HEG-II scale Ps.1600-26G60, yet he was not considsred

and he  was placed on retired list on  complstion of

. It is further averved by the

R S

applicani . _thak -the-app
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@L/’// ¢ giving the benefic undsr thz above =2cheme after |
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submitting vepresentaicion to the Chisf PMG, Rajasthan Circls, o

11.10.92 (Annezuvs A-5) and subazquzni vemindeva Jdzted 2.11.92

and 2.12.92 he has not Dbeen givan the samz bencefit and the

£ Annzxure A-1 has deprived the applicant of his

)

legitimatsz vight to get the vrelisf available undevr ths schama.
It haz alzo besen averred by the applicant that the impugnzd
crder Annexurs A-1 is also 111eg3zl and liabkl: to be quashec'as
it disecvriminates between similavly situated ssvrvice peraconnel

who had completed 26 yeavrs of zatisfactory sevvice as the

rztired onn 20.11.91 and Mangu Singh, who vet
after completion of <

Annexur:s A-2). The applicant having failezd teo geb the velizf

4. Thz reapondsncs have contestsd ths application by f£iling
a written veply, to which the applicant has also filezd =
rejoinder. The stand of the respondents has heen that zlthough
the applicant had complsted 26 yzars of service on 22.5.22, vet,
az hs was not in service on the crutial date i.e. 1.7.92 and
retired on superannuation on 30.6.92, his casgss could nokt be
considered for promotion when‘the vzview ander the schizms was
undsrtaken on 1.7.92. Tk iz contzndsed &

thzrefors, was not 2ligikle for being considsred for promotion

under the aforesaid schem: and that theve iz no illegality ov

irregularity in the iszsvance of the impugnad ovder as a

. We havz hesard the lesarned counsel £or ths applicant as

lgo the wvespondents and have esxamined the record in great

6.. The only point for considevrabion in this application is
whether the khenefic under the BCE ocﬁeme on completion of 26
vears of service is available aonly b0 those officials who
rzmained in service on the datce of vreview specifizd under the
schems dated 15.10.91 (Annexzure 2-2) and not to chose who have

c..d.
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gk//;jcorcingly bzen urged that the application has no substance an
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either retired or szpirzd before ths date of review ? :
7.. The arguments of the lzarned counssl for the applicant
are two fold. Firstly, that the applicant has completed 26

years of satiéfactrry service on 22.5.92 and thus in putsuance
of para-2 sub clause viii of the Scheme, he is entitled to he
given the benefit under thz BCFE Schems. Secondly, he cannot he
discriminated in the implementation of this achame when other
three individuals, similariy gsituated, have bkeen granted velief
earlier vide Annsxure A-&, which is not only discriminatory but
also in violation of Articlez 14 and 16 of the Constitution of

India.

8. On the contrary, it has hkzen argued on behalf of the
respondentzs that the applicant having retirsd on 20.6.92 and not

v
being in service on the crutial date i.e. 1.7.922, he could not
r E

be extended ¢ the BCP Scheme. It has alsa been
first Biennial Cadre Peview was vequired to bes undeviaken
immediately and ovders were reguivred to be iscued before
31.12.91 and that after discuszions were hald in the JCM meeting

it was decided that the pericd in the fivst review would cove
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also those officials who w
31.12.91. Acc

Ot
had complzted 26 vyears of service by 31.12.91 had bseen
(e}

VLA

*dingly, it has keen strezzed that all pesrsons who

considered and since ths scheme came int _
promotions to the selected oificials were given from 1.10.91.
which was the crutial date. It has also bezn contended that the
three persons vic S/Shri Roop Chand, Gaya Frasad and Mangu Singh
in service on the zaid crutial date i.e. 1.10.91 and as

€
such their cases were properly considered in the firsi

Aated 21.12.92 (Annexzure A-4) and they wsre given promot

wee.f. 1.10.91. It has been vechemently arguad t
condition of bkeing in eervice on the crutial déte i.e. 1.7.92 is
an =ssential and velevant condition as promotion can only he
given when a person is in employment on that date and that the
completion of 26 years of satisifaciory service 1is not the sole
criteria £for giving promotion to higher pay scale. It has
' 3iéE d
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it should bkbe dismicssed.

alf of both the lezarned ocounsel £or the

We have given anzious thought to the zvrgumznts advanced

There i3 no disputs keitwszan the partiss that the

t had completed 26 vyeave of sevvice on 22.5.92. The
S

tion which remains to be answsred ig whether on the

review i.z. 1.7.92, as in the instant casz, the person
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the BCFR Scheme

be in service on the =aid date. Tt would be benesficial

duce have the rzlevant portion of pava No.2 and its sub
the Biennizl Cadrs Feview Schems (Annexurs A-2), which

ut the ocbject sought to be achieved under the scheme.

vant paras of it reads as under :-

owever, with a view to providing relief

Biennial Cadre Peviesw i.e. (Once in two yearc) under
which the incumbents of existing poats would ke enabled

to draw pay in highsr scales on completicon of 26 vear

of service, not only for providing promotiona
opportunities f£ovr the staff concernzd but also on the
basis of functional justif ication. While it is at the
same time realiszed that in many cases the officials
concerned may continue to periform the =2ame tasks even

in the higher scale, efforts would bz made to utilise
v

izion and for dealing

with  work involving comparitively higher
responsibilities and bLetter skills. The following

(i) The scheme will ceome inito effect from 1.10.1991...

(iv) The criterian for promotion will be eligibility of
26 years of satisfactcry service...

viii) The first Bierinial Cadre Fzview for a2ligible

officials may ks conducited immediatzly and orders

issued before 3lst December, 91. Theveafter the



a gquidence for Lolding the review and it i3 subject

£ e o r
the period from 1.1.92 to 31.12.22 who wil
completing”
dates vic. the date of the review 1.7.92, 1.1.93 and
1.7.22 mav be conducted. The numnber of posts needed to
be upgraded to provide ifor the promotions, reguired
imm=diatel; and on 1.7.92, 1. 1.93 and 1.7.93 may al
b

te provide promotion Lo &

()

s
worled out. With theszs posts it would ke poussible
hoze  employees who have
completed 26 yesarz of =a2vvice or more on the above
crucizl datez subkject co their otherwise being found

fic."
10. A pevruzal of the contents of para-2 of the ECR Scheme

v the grant of kbenz2fit under

Oy

howa V7t that the sole criteria &

-

this scheme has bkz2en laid down &3 completion oif 26 years of
a

tisfactory sevvics. In sub pava (viii) of pava-2 of the

were also reguired kteo be iszsued bhefore 21.12.91. Thereatifter,
siod from 1.1.92 o
Cadre Feview was desivzd to be held on

.22, The word 'may' has been used Lo give

a=z has besen done by the respondents vide their letter dated

1
31.12.922 (Apnemuvre A-2), wherse &

ter discussion 1in the JCM

mesting held on © .12.91 it was dec

1~

f
d=d to accept the proposal of
the staff sids that the review for the pzried pending 31.12.951

should also cove thoze officials who would complete 26 years by

lL'

31.12.91. This decizion calken by the resgpondznts shows that the

0,

atze spezcifizd under clause (viii) of para-2 of the BCR Scheme

(Annexure A-2) ave neot manda tory and are divectory. Moreover,

the respondsnta have failed o give any gatisfaciory

explaination of granting higher pay scale w.e.f. 1.10.91 under
the BCP Scheme to 3/8hvi Foop Chand, who expirzd on 26.12.91;
Gavya Prasad, who vetired eon 30.11.21 and Mangu 3ingh, who
retived on 20.10.91, alihough the DPC was held afi

C
the.-2xzpiry of Shri Foop Chand and retivement of 3/3hri Gaya

— T e e e —— e -
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Frazad and Mangu Singh. A perusal of the order Jdated 12.2.92
(EAnnexures A-2), by whlch phe highst pay scale was granksd to the
hres 1nJ1v11u 1ls zxhilkits that the grant of the
higher pay scal:z waz made subhjzci to the terma and conditions
the Divectoratz's ctter rveferrsd to  in  the
thiz lettev and as discloszd in para-2 of this
ordsr. A further psrusal of column-3 of thiz covder exhibits
that in the caszz of these three individuals the Aatezz o
3 vears of their sevvice ‘have not hbeen indicated.
Only ithes datz of cuipivy/vretivement has heen indicat _J. This
iy while izsuing
2]

i
ndzr the BCFP Echeme

ot
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]
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havs complztzd 26 yzaves of
gzrvice bzfors he could be actuzlly given the bznefit under this
gcheme. In other words this ordsr dated 12.2.92 (Annezure A-2)

dozs’ not seem to be  happily worded hecauss it gives  an

impresaion that all the individuals indicated thevein have bezn

Rven though come o

them complested 26 vears of

L

11.10.21 i.=z. the daite of izsus of ordzvrs alt Annszzurs A-2. Pzad

‘before 31.12.21; would not bzcoms znkitled to get bean2fit under

ing the pericd of 26 vyears of
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gervice. Otherwise some officials who though havs not completed
26 jyears of zevvics as on 1.10.91, contravy to the instructions
laid down undesr ths ECE Schams (Arinexzuve A-2), would be gehiting
the benefit of it. This doss not seem Lo be the intzntion of
the guidzlines givzazn under the BCP Schemz, detailesd in Annezure
A-Z. This aspsct sez2m bt have z23caped the notice of the
respondentz while  implementing  ths  aforesgaid zchzmz vida
Annexure A-& dated 13.2.91, whzvrsebhy besides other_officials the
thres zhove referred officialz i.e. &/Shvi Pocop Chanrd, Gava
v

Frasad and Mangu Singh were given the benefit.

11. Morecver, the Bicnnial Cadre Peview Zchems laid deown in

Annexzurse A-2, nowheve specifies that on the dats of vreview the

0}

official should be in sevrviecs. Had it been the intentcion of the

et

ndenta to make it a mandatory conditicn, it should have
...8.
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principle of iotevprecation of documenis/statutes that words and
. . I . X
F razcs noffdisclozed in the Acocumsnt canncokt be przesumed to exist

ve & contrary meaning which iz contrary to the subztancs

_-

12, We arz alaa

unakle  to  persuade ourszlves to the
+ Fespon ‘161’11:5

the lzarned counsel for LINV cpplacers that on the
datz of revisw i.2. 1.7.92 the applicant lnn11 have been in
servics. If the argumsnt of ths carnzd counsel for  the
rezpondents is accepted, it would amount to a dizscvimination
between the applicant vis-a-vis three individvals i.z. S/Shri
Foop Chand, Gaya Prasad and Mangu Singh and it would be in
violation of Articles 14 and 16 of the Constitution. The
‘has admictedly complekbed 26 vears of serviss  an
23.5.92 i.e. much beforz the rivisw DPC was held on 1.7.92.
Furthzr also, this datz i.z. 1.7.92 has heen indicated nnder the
aforegaid schem:s as & Jdaits of conviInisnc: o thatbt €

e vepzated mzetings to implezment the scheme bui that doszs not

mean that a person who has complsied 26 yeavs of ssrvice befora

review. If it is insisted upon it would amount to a
discrimination kebtween gimilavrly situakted individuals as has
bzen the casz:z hetwsen the applicant and the three individulas
viz. 8/8hvi PFoop Chand, Gaya FPrasad and Mangu Singh. This

digcrimination, the law doss not permit.

3. We ars, ther wLuL:/ of the considersd opinion &
scle critevia for giving benefit undey the BCFR Scheme iz that

completion of 26 gy

n

of  satisfactory ssrvice. The

~
n

l

rezspondenca having not denisd that th: applicant has compleated

£.92 i.e. hefore the vev l%]wﬁdm on

l

26 vyears of asrvice on 23.

1.7.92, thzy now cannot take thz plea thaic on the date of review
itself the appliceni sghould or has to be in szrvice. .Thz
appiicant iz entitlszd to ke considered for grant of kensfit
under the EBCF Schems az has hzen allowed in the casszs of 3/8hri
Foop Chand, Gaya Prazad and Mangu Singh. Accordingly, the izsu=2

raised in thisz 02 iz anszwsarasd in ths nsegative

.
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and Annezure 2-1/1 dated 18.1.93 and allowing th 0A, the
respondents are dirzcied tLo convene a rasview DPC and grant the
higher pay scale under the BCF Scheme to the applicant as he has
completed 26 7ears of service on 23.5.92 and the applicant be
allowed the benefic of promotion in t
HSG-II (scale Ps.1600-2G660) w.c.f. 24,585,972 i.e. on  the
complecion of 26 vzarve of service under the faid scheme, with
all conseguential bencefits incluvding pav, pension an DCRG. In
the circumstancez of this casez, the partias shall bear thesir own

costs.

oot U,

(RATTAIN PRAVASH) ( 0.P
MEMBER (J) MEMBER (A

VK




