
IN I'HE CEN.rRAL AD!1INI.S TRNriVE TRIBuNAL, JAIPLJl~ BENCH, JAIJ?UR. 

o.A.No.249/93 Dt. 'of order: 20.4.94 

Appl1c.a Jlt 

vs. 

Uk'aioR of I•d i« & Ors. : Res po1\de•ts 

Nr .R.N. Mat~ur : Co1111Sel for &pplica~t 

: Cot!JtSel for respoRdc::nts 

CORAM: 

Ho'n*ble Mr.Gopal .KrislnMa, Member(Judl.). 

HoR 1 ble Mr.o.P.Sa«rma, Member(Adm.). 

PER HON 1 BLE MR .o.P.SHARW\., MEMBER {ADN.). 

Applica~t Ch«ftdra Dutt Sharm&, has filed t~is «pplic«tion 

uider'Sec.19 of the ~dmimistrative Tribuw•ls Act, 1985, wherein 

,\ 
~' salary T:J .e. f. 8. 6. 9 0 for the post of He«d Clerk. He has «lso 

sought « further declaration that Clause (iii) of the order AnBx. 

A-1 d«ted 2 7. 9. 91, in wbicb it was ordered that he will be eflt:i-

tled to the pa.y of the post o11.ly from the d«te of assumptioJa of 

«ctu•l c~arge ill view of t~e provisiows of F.R.17(1) «Nd thus no 
I 

«rre«rs will be «llowed, m«y be qu«shed. He h•s also pr«yed that 

the respoidents m«y be directed to compute pay Ci.Bd gratuity payable 

to the 

2 . 

~ ',on the post of He«d Clerk in the Income T•x Department in tne mol!lt'h 

of Juae 90 mn wnicm some persoas juDior to tRe applicant were 

gra•ted promotio~s. However, ·~ i~vestig«tion was started by the 

' ' 

•lleged possession of disproportionate «sset by the ti.pplicant. No 

applicant but a letter of warning was issued to him om 29.9.91 

•sking him to be more careful i11 fut~1re regi&rdi:ng obt«i•i•g prior 

«pprov~l before purcb•siRg any property. Subseq~ently vide order 

dQted 27.9.91, 9romotion w•s gr«~ted to the «pplica•t ~s He•d 

Clerk w.e.f. 8.6.90 the, date oR waich 'his jmtior.s Here promoted. 

However, clause (iii) weik imserted in. the s« id order ~vhere i~ it 

w•s stated t~•t i• view of the Ministry of Perso~~el P.G & Pe~siom's 
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O.M. d•ted 31.7.91, the pay of the higlaer post to which the ilppli-

c•nt had bee• promoted would be admissible only OE •ssumptiofl of 

•ctl.lG.l caa.rge iR vievJ of tkle provisions of F .R .17 ( 1) •nd thus no 

arrears will be allowed to him. The applic•mt is aggrieved by the 

order by W!1lich arre•rs of pa.y w.e.f. 8.6.90 to the date of •ctucl 

ass umpt iolll of charge in Sept. 1991 had beel'l dellied to him. Accor-

di•g to the applic•mt the vigilance eRquiry bei~g co~ducted against 
... 

him never culmi~uted into~chetrge sheet find mo de:'J<artmeEt proceed-

inqs were ever initiQited «g~iESt him. In such circumst•nces no 

seC:lled cover procedure could hd.ve tEen «dopted aguinst him at ·the 

tine when. he ''-'as due for promotion ,on R.6.90. 

3. The respoadeRts in their reply ~•ve stated that the promo-

tion of the iiipplic&.:nt \,las cue ill Jil.n.90 but due to tll(-> 'J~nd~nrv 

\ 

,. of the "dep•rtmPntfil enquiry" iiilgainst the applicant rel<i.tir_g to 

-""-- serious allegations/caarges, he t,._riiis not gra.Hted prcrr.otiorn at that 

time. Emq'..liries vJere made regarding the sources of investment mude 

by the a~plicant in various •ssets. The complaint against the 

frivolous but s iPlce no c!1l.arges- have been framed a~d ire. view of 

the fact that the applical'lt 1.vas to retire on superannud.tion on 

30.9.91, the matter was not ;_:>ersued further '"-nd the applicant 

'l.v•s qranted promotiora 'vide order dsted 27.9.91. At the time of 

~--the holdiP!.g ,of tee DfC ia pursuance of whic1'l promotions 'l',vere gr"'-nted 
.__\ 

vide order d~ted 8.6.90, the case of the ap?licant was ke~t in 

seuled cover in view of the ;)rovis io'l'ilS of the 0 .r1. dated 12 .1.88. 

The del•y in f il!l• 1 is img t"l!le enquiry i!l.g<a. iF.>.st tl:le applicant \\1as om .. 
t€1 

~t~i~~(mim «nd not to the respoRde~ts 1 Therefore, the appli-

cant wu.s 11ot entitled to back wages from the d&te from which l'loti-' 

onal promotions wi!l.s graJlted to him. 'rney have added th03.t the 

provisions of FR 17 (1) are f·..1lly «pplic«ble to tl:ae facts of the 

case and the •pplicunt is eBtitled to only aotion«l promotio~ with 

retrospective effect but is not eRtitled to get actual pay from 

the d•te from \..Jhich notion"'-1 promotio~ is gr•nted. 'J~b.ey h«ve 

der~ied t~&t t'Re judgment of the Hor.a' ble Supreme Court ia the case 

of J«nkiramoa.n is «pplic•ble to the f«cts of the present c•se • 
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4. ~te h<ave heard the le~r:aed counsel for the parties and have 

gone througa the records. 

5. The le£rned counsel for the respoBdemts h«s produced b6Dre 

us aM order dated 3.11.93 passed by the Ce~trcl Board of Direct 

Taxes regardiJil.g t\1e cluim of t~e applicant for a~&tueJ.l pay from tine 

date of his promotion ~•mely 8.6.90. The Centr•l Bo«rd of Direct 

Taxes, have in t~is order ~eld that i~ view of t•e provisions of 

F.R 17(1) the pay of the higher post w~s admissible oaly on assum-

ption of •ctuel charge. Tl1.ey_ have •dded that th~ :fl"lstructioRS co~-

of t~e applic-nt, iw whose case the se•led cover procedure w•s 

adopted iJ! iii.ccord«nce witn the provisions of DOP&T O.Ivl. dated 
. n 

~. In effect, the •rrears of p«y from 8.6.90 to tRe d~te 

of •ctu•l promotion~ 27.9.91 )tfil.ve beende:nied to thte iilppliciiE.t. 

AtnleXures to the S<ilid letter dated 3.11.93 are the O •. Hs d«ted 

31.7.91 ••d 14.9.92, issued by t'fte Deptt. of Personnel & Tr•i•ing. 

6. It is UJtdisputed im thiS case tm•t rlO form«!. chil.rge sheet 

w•s •t •:ny ·stage issued to t'Re a pp 1 icu. l!it. His cil.se w«s kept iJil 

the se•led cover in view of cl•'lSe C:rv) of pc.ra 2 of the OOP&T's 

memor•111dum d«ted 12 .1 .88 .. WhiCh provides th•t eve:n illl c•ses i• 

·whicn serious •!legations iJtvolving c;fiei!.rges of corruption •nd 

--:.. Dep•rtme•t; the sealed cover pr-ocedure may be •dopted. Noirl the 

~ questio~ whether sealed cover procedure could be adopted in • case 

of Irdie. & Ors. Vs.K.V.JG.mkirG.miii:t:1 & Ors. 1993 SCC (L&S) 387. The 

Hon'ble Supreme Court held th•t sealed cover procedure·c•n be reso-

rted to Where a ch&rge Sheet fiG.S ~ctually been issued to tae employeE 

the proceed il'!gs :.said to h•ve been init•ted. Irt other words, sealed 

cover procedure c•nrnot be.•dopted WAere ~o formal charge sh~et is 

ever issued to the applicaRt. This clause (iv) wa.s deleted by the 

Gover~ment itself i~ tlt!.eir subSequerat memoratrlclm d•ted 31.7.91 

placed on record by t~e res?oNdeats •s A~RX.R-4. Thus the adoptio~ 

of the sealed cover procedure ill this case was not justified. 
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7. Now the questio:R is reg«rdi•g the payment of piiy •mel iillow-

of actual promotion ••mely 27.9.91. Tme respo~de•ts Rave relied 

upol"l. F.R 17(1) for de:myi•g the paymeliit of e.rre&rs of p•y •:ad •llovJ-

•~ces for the afores•id period. Tae Ho•'ble Supreme Court ~·d consi-

dered tfie •pplic•bility of this provision i• their'judgme~t i• 

formal c~arge s'bee-t:s !l«d beelft issued. I1:1 c•ses i"Jl whicm formal c~•rge 

snee-t:> 'll•d been issued, "-rrle:n.quiry etc. b.•d beel1 1\eld, the HoB' ble 

~ot •pplicable to c•ses where the employee ~ltRough williBg to work 

is kept •w•y from work by tbe &uthorities for mo f«ult of his, I• 

sucn c•ses, tlQe provisio:Jts of FR 17(1) ~.e •ot e.pplic•ble. However, 

the Ho•' ble Supreme ~ourt furt};}.er directed.~ by ordering •m •memd­

.rJC~ mellt in tllt.e e•rlier memoriiRdum dated 30 .1.82, :kEx:t:imxs:£:f~t&:X th•t 

wkether the officer.coRCeraed will be eBtitled to •ny •rre~rs of 

p•y for .the period of motioEal promotion precediag the date of 

•ctu•l promotioR •:md if so to t-J'!Il•t exteat will be decided by tbe 

concerned tiutnority by t•kimg into co•sider«tioa_ ~X the facts •nd 

circumstaRces of t~e disciplina.ry proceedings/crimiRiil prosecution. 

\'Jaere the •uthority deFJ:l-es •rre~rs of s•l•ry_ or p•rt of it, he should 

record tJ1e re•softs for doing so.. So ordin•rilly it would be up to 

l__ tne compete~e.t •utklority to decide whether· arre•rs of p•y •nd •llow­

~,•aces s~•ll be piiyiible for the period of Rot.io:r:t•l promotion prec;:ed-

ing the date of a.ctu<Ul promotion. However, il'i the instant case no 

disciplinary proceedings were. «t all iJJJ.iti•ted, and the depiirtmelil.tcil 

enquiry/iavestig•tiol"l./e•quiry o• a compliiint beimg ~ by the 

respo•de•ts was o•ly &n interm•~ i•form•l eRquiry bei•g co~ducted 

With a view to fimding out wltetber iJl fact there was any primii. f«cie 
s i:tice 

-case ii.gii iRSt t fie iipplicu.nt or mot. Taerefore, ll'lo formal proceed-

i~gs were at all i'FI.iti•ted ;ag•imst the •pplicant, keepiag of his 

c•se i~ • sealed cover was •b iRitio umjustified. The provisions 

of FR 17(1) will have rao iipplic•bility to this case e.J'ld tkle ilppli-

c~mt will be e~titled to p•y.•ad •llow•nces for tae period from tbe 

d•te of l'lotio'l't•l promotion to the date of actual promotiolll. Cl•use 

(iii) of the order ~mnx.A-1 dated 27.9.91 is quasAed. Tme respo~-
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respoJadeRts sh<iill p•y «rre~rs of pay •~d •llowa.nces for the •fore­

s•id period to the iil.pplicant within a period of 4 mont~s from the 

date of the receipt of « copy of this order. 

8. The O.A. is •llov-Jed accordingly with no o.n1er •s to costs. 

JJ_j 
( o • P.:::. "tta. rffiiil ) 
r··1ember (A) • 

C{Y.TI A·t.H 
(Gop"-1 Krishn•) 

Member(J). 


