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IN THE CENfRAL ADMINISTRATIVE TRIBUNAL, JAIRUR BENCH, JAIRPUR,

0.A _,No,249,/93 Dt, of order: 20,4.94
Chémdra Dutt Sharmea : Applicant

vs.
Uriorn of Imdia & Ors, : Respondents
Mr R.N, Mathur s Counsel for &pplicant
Mr N, K, Jain : Coumsel for respondents

CORAM:
Hon'ble Mr,Gopal Krishma, Member(Judl.).
Hon'ble Mr.0.P.Sharma, Member{4dm.).

PER HON'BLE MR,0,P,SHARMA, MEMBER (ADM,).

Applicawt Chamdra Dutt Sharma, his filed this applicatioﬁ

urnder Sec.19 of the Admimistrative Tribumals Act, 1985, wherein
he has sought 8 declaratiom tgat he is ertitled to get sctual

;il salary w.,e.f., 8.6.90 for the post of Head Clerk. He has also
sought & further declaration that Clause (iii) of the order Anmex,.
A-1 dated 27.9.91, in which it was ordered that he will be enmtii-
tled to the pRy of the post omly from the dite of assumptionr of
actual chiarge im view of the provisioms of F.R,17(1) amnd thus mo
arrears will be allowed, may be quished. He hés also prayed that
the respocadents may be directed to compute p3y amd gratuity payable

to the 8pplicanrt dccordimg to the salary so computed.

. 2. The @pplicant's case is thit he was entitled to get promotion

Jijon the post of Head Clerk in the Income Tex Department in the morth
of Jume 90 &n Which some persoms jumior to the applicant were
granted promotioms. However, dp imvestigatiom was started by the
Department a@gaimst the dppliceént im September 1989 regardimg the
€lleged possession of disproﬁoftionate asset by the applicant, No
formal disciplinary proceedimgs wefe at all init;ited against the
spplicant but @ letter of warning was issued to him or 29.9.91
@sking him to be more careful ir future regarding obtdimimg prior
“pproval before purchisimg @ny property. Subsequently vide order
dated 27.9.91, promotion was gramted to the @pplicart @s Head
Clerk w,e.f. 8,.6.90 the date or which his jumiors vere promoted,
However, clause (iii) wag imserted im the s&id order whereim it

was Stated that im view of the Miristry of Personmel P.G & Pemsionr's
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O.M, dated 31.7.91, the pdy of the higher post to which the &ppli-

.
Ny
(1]

cant had been promoted would be d4dmissible orly or @ssumption of
actual chirge im view of the provisioms of F.R.17(1) @nd thus mo
drredars Wwill be @ellowed to him. The @pplicemt is aggrieved by the
order by Which &rredrs of pay w,e.f,. 8.6.90 to the date of &ctual
assumption of charge in Sept. 1991 had been demiéd to him. Accor-
dimg to the a@pplicast the vigilamce enquiry beimg comducted 2g3inst
him never culmin2ted imtoizharge sheet @nd nro dendrtmernt proceed-
ings were ever initiated &gaimest him. Im such circumSté@nces no

sed@led cover procedure could hive teen d4dopted ag@inst him 2t the

time when he was due for promotiom om 8.6,90,

3, The resvondents im their reply hive stdted that the promo-
tion of the applicaat was ¢iue in Jen.20 but due to the neundencwy
of the "departmental enquirf" ag2imst the applicant reldtirg to
serious &@llegations/cha@rges, he was not graated prcmoﬁion at that
time. Engquiries were m2de regirding the sources of investment mide
by the anplicant in vdrious &ssets. The complaint &8gainst the
anplicdant on the besis of which such enjuiries were made was not
frivolous but simce mo ch2rges. have been frimed amd in view of

the fact that the applic3amt was to retire onm superapnudtioﬁ on
30.9,91, the matter was wmot persued further @énd the applicant

wls granted promotion vide order dated 27.9.91. At the time of
the holding of the DFC im‘pursuﬂmce of which promotions were granted
vide order dated 8.6.90, the case of the applicant was kept in
sealed cover in view of the nrovisiowms of the O.M, dated 12.1.8%.
The delly in fimalisiang the enquiry agﬁiést the abplicant Was On .
,'Efiﬁﬁfﬁﬁﬁigim and not to the respordents, Therefore, the appli-
cant was not ertitled to blck wages from the date from which moti-
or2l promotioms was gramted to him. They h3ve added that the
provisions of FR 17(1) are fully applicable to the facts of the

case and the applicent is emtitled to only moticnal promotiom with

retrosvective effect but is =not entitled to get actual pay from

the déte from which notionzl promotiom is griamnted. They have
deried that the judgmernt of the Honr'ble Supreme Court im the case

of Jarkiraman is applicable to the facts of the presert case,
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4, We have heard the le@rned counsel for the parties dind have
gone through the records
5. The le&rned.counsel for the respordents kés produced hebore

us an order dated 3,11.93 passed by the Central Board of Direct
Taxes regardimg the claim of the applicant for extu@l pey from the
date of mis promotiocn memely 8.6.90. The Cemtr&l Board of Direct
Taxes, have in this order held that inm view of the provisions of
F.R 17(1) the nay of the higher post was admissible only orn assum-
ption of actuel chirge. They. ha@ve added thet th= Iirstructiomns cor-
taimed inm DOP&f}s O.M. deted 14.9.92 dre not applicable ir the cdse
of the applicant, im Whose ceéese the sedled cover procedure was

sadopted im @ccordance with the provisiowns of DQP&T 0.M, dated

In effect, the arreadars of pay from 8.6.90 to the date
of actual promotioné?@ﬁi} 27.9.91 have been deried to the @pplicamt.
Apmexures to the said letter dated 3.11.93 are the O.Ms dated

31.7.91 and 14.9.92, issued by the Deptt. of Persornel & Traiming.

6. It is umdisputed im this cs&se thet no formal chirge sheet
was at any stage issued to the @pplicart. His ca@se was kept im
the sedled cover in view of clause IV)of para 2 of the DOP&T's

memoraxdum dated 12.1.88, which provides thit even im cases in

- which serious allegatioms imvolving charges of corruption @nd

other similir charges #re umder imvestigétiom by the TBI or the

Deoartment the seafled cover procedure miy be adopted Now the

AN questiom whether sedled cover procedure could be ﬂdopted in @ case

1n which mo formal dlSClDlinary proceed ings have been initeted,
is te be cemsidered ia thm hlght of the judgment eof

J@ﬁmxxxxxﬁxkakaﬂmy the Hon'ble Supreme Court in the case of Union

of India & Ors. Vs.K.V.Jamkiraman & Ors. 1993 SCC (L&S) 387. The
Hon'ble Supreme Court held that sealed cover procedure can be reso-
rted to where @ charge sheet his actudally beern issued to the employe
ard the date of issue of the charge sheeﬁ is the date from which -
the proceedings sa@8id to h@ve been initdted. In other words, sealed
cover procedure cannot be @dopted wheré no formal charge sheet is
ever issued to the @pplicant., This clause (iv) was deleted by the
Govermmert itself im their subsequert memoramiam dated 31.7.91
placed on record by the respordents &s Amax,R-4. Thus the adoption

of the Sealed cover procedure ir this caése was not justified.



7. Now the question is regardimg the payment of piy'iad 2llow-
amces from the date of notiomél promoéiom ramely 8,.6.90 to the date
of actudl promotion nahely 27.9.91. The respomndents have relied
upor F.R 17(1) for demyimg the p3ymemt of arredrs of pay and 1low-
ances for the aforeseaid period. The Hom'ble Supreme Court wad comsi-
dered the @pplicability of this'provision im their judgment inm
Jankiraman's cise, but they Weﬁe dealing with those casesiin which
formal chiarge sheetsk@d beem issued. Im cases im which formal chifge
sheets hdd been issued, amlenquiry etc. had beerm held, tﬁe Hon' ble
Supreme Court had-held tﬁat the morm2l rule of 'mo work ro pay' is
not ipplic&ble to ceéses where ﬁhe employee although willimg to work
is kept. @way from work by the 2uthorities for mo flult of his, Im
such cases, the provisioms of FR 17(1}@&& rot applicable. However,
the Hom'ble Supreme Court further directed, by ordering am dmerd-
"!\'ment in the earlier memorardum dated 30.1.82, xmxkhexgffrgk that
whether the officer comcermed will be ewmtitled to dny arredrs of
pay for the period of motiomdl promotion precedirg the date of
dctudl promotiom amd if so to what extemt Will be decided by the
concerned 2uthority bylﬁaking into comsideration gf the facts end
» circumstamces of tke disciplinary procéedimgs/briminal prosecution.

Where the @uthority deries @arre2rs of s&lary or part of it, he should
record the redsons for doing so. So ordin@rilly it would be up to

~ the competewrt authority to decide whether arrears of pay and allow-

jE:\ances Sshall be pavable for the period of rotioral promotion preced-
ing the date of actual promotion. However, im the instant case mo
disciplimary proceedings Were @t &ll imitisdted, and the depdrtmental

enquiry/imvestigation/erquiry om @ complaint beimg (EeXd” ) by the

respordents was orly an imtermal, imform2l emquiry beinrg corducted
with @ viéw to fimding out whether ir fact theri.was any prima facie
- ca8se @gaimst the applicant or eot. Thérefore,zggngzrmal proceed -
ings were at all imitidted agaimst the appiicaét, keeping of his
case im @ sealed cover was @b imitio umjustified. The provisions

of FR 17(1) will ﬁave mo'ipplicability to this case and thke appli-
c2nt Will be erntitled to piy ard allowdnces for the period from the
dete of motiomal promotion to the date of actual promotioh. Clause

(iii) of the order Anmx.A-1 dated 27.9.91 is quaskhed. The respor-
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respordents sh&ll pay arredars of pay and ailowances for the afore-

said periocd to the appliceént withim @ periocd of 4 momths from the
date of the receipt of @ copy of this order.

The 0,A, is allowed accordingly with no order &s to costs,

2.,
(O.P.Sharma (Gooul 1shni)
Nember(J).

Member{(A).



