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Il THE CEUTEAL ADMINISTRATIVE TRIEMIAL, JAIFUFR BELCH, JAIFUR.

0.3 Mo.24Z/52 , , Date of order: q.iﬁ‘€;7

Arfan Ahmed S : Applicant

1. Unien of India through Gensral Manzger, Church  cats,
Bombay.

2. Divizional Rail%ay Manzger, Tota.

2. Er.Divizicnal Enginser(l), Fota.

4, Chief Engine2v(E), Churchgate, EBombay.
-..Respondents.

Mr.R.M.Mathur, Ccunssl for rhe applicant.

Mr.Mani
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h Bhandari, Counzel for respondents.
CORAM:

Hon'kle Mr.O D.Sharma,'Adminisérative Member

‘Hon'kle Mr.Rakan Prakash, Judic val Membear.,
PEP‘HON'ELE MR.O.P.SHAPMA, ADMIUIETRATIVE-MEMEER.

In this application'under_S&c.lﬂ of the Adminiztrative
Trikunals Az, 1925, Zhri Arfan Ahm=d, has prayed that the
charge~sheet Azted 26.5.1992 (Annx.Al) iszuesd ko the applicant
may ke quashed.

2.' Thez facts of the cazs: as stated Iy the applicant are tha

he at present holds the post of PWI in the Western Failway and
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posted at the ota Division therecf. A coh
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26.5.92 (Annx.Al) was izaued ko the al[lluqnt under Fule 5 of

o

he PFPailway Servants (Diecipline. % Appeal) Fulesz, 1962, The
aliegations against.the applicant was Lhat while functioning as
PWI Pailway Electrification, Fota, he had enjyagsd four cazual
laboures unauthorisedlyv and  without verifying _the Lacts
regarding  their past eservice. The applicant sukmittzd a
reprezentation  Jated 21.1.93 (Annx.22) against the chargs
gshzet. 'In this vepreszntation, the applicant demandied certain
to '

1xcuments for the purpoze of veplying/the charge shzet and alszo

stated that it had bkeen izzved after an incrdinate dslay, in
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crder Lo frustrate his chance: of promccicn. The applicant's
name had been includsd in a panel dated 19.2.92 for promctbicon
to the post of FWI Gr.I azcale Fa.2000-2200, =zt 21.M5.35 therect

(Annz.A2). Peracns junicr to the‘applicant in the =3id panel

have already hbeen granted promotion. The applicant's promotion

has been with—héld on the grouhd that a Jdzpartmsntal enquiry
for imposing major penalty on the applisant is going on.

2. The applicant's further case iz that the charge zhset has
bzen iesuzd after an inordinate delay for an allezged miszconduct
caid to have be=en committed in 1983, The chargjyes framsd zgainst
the applicant' ars 1o such az reguired investigation £or a
periad ;f 10 years. In ikts judgment in the case of EState of MJP
Ve. EBani Singh, AIF 1290 3C 1202, Ehe Hon'kle Suprem=z Courf has

held that it iz unreascnabls . to  dinitiate Jdisciplinavy

(=N

rrozseding: after a long delay and it iz unfair to 3allow the

Azpartmental esnquiry to procesd with after such long delay.
Thiz judgment was followsd by the Tribunal in O.A 1..72/52, T.C

Sharma Vs. Union &f India & Anr, decided cn 27.8.92. In both

these cases  charge shewts were izsused o the employses

concernsd after delay of akout 10 yezars and these were quazhed
on the ground of delay. The respondents have no good reazon for

initiating disciplinavy proceedings after such a long paricd.

. The allejation of unauthorigsed vecruitment of casual labour is

untenable becad&a unnder the vules, the recruitment is to he
made Ly the PWI who is incharge of the unit. The Exescutive
Enjinzer (FE), TI'ota, had spscifically empowersd the appliéant
to resruit sasual lakour within his jurisdicticon (Annx.24). As

2 the allegation relating to vavification of the past
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record of the casuwal labeur, if the labour cards sukmitted by

the caswal lakours were nok Jgermine, the applicant cannot ke
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wonaible for the 2same because the applicant had no
expertise to verify whather the signatures and the zeal on the

labour cardz were ocorrect. In any case, the miscondust of

QJ




P

N 3

submitting bogus labour card had been Sommi bt ed by the casual
labour concerned and not by the applicant. The respondents have
not. taken any action agjainst the lakbours concernsd who are
still continuing in.s=srvice. Thiz fact is revealed from the
senicrity list of casual labour  issued on  16.11.92 by

FRa0 ondent Mol & (Annx.A5) in which the.names 2f these casual

labours  figure. - Actually, proceedingys should  have  been

initiated against the cacual labour whe asubmibted falke labour
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een i to the applicant with a

cards. The charqge sheet had

=Y

17

97}
[

view to denying him promotion which was due to him on the basis

of his empanslment on 15.5.5%2 on the post of FWI Gr.I, Rs.2000-

4. The rzapondenta in th;ir reply Have stated that the
applirant iﬁ his representation against the charg: sheet had
aéked for a number <of Jdocuments whith were irrelevant rfor the
purpose of hiz Jdefence and the Jemand had been made with the
) oy 2ol Af eresatiny hurdlss in the sngquiry pru«awdlng;. The
Enquiry TOfficer was alac appointed bug the applicant had
refuzed in the pressence of two witneszea to accept the copy ofF
the order of his appointmént. Accordiny k£o them, it was for the

Enquiry Officer to decide the relevance of the dcoumentz azked

for and if he were Eo he gatizfied akont the relevance thereof

he would order supply thersof to’ the applicant. The applicant
has not kesen cooperating with the Enguiry JDJfficer and the stage
of supply of Jdccumints haz not besn reac

that the ~karje cheet has been igzusd after inovdinate de

dznied. The )charge shest waz dissued to him as =zoon as the
mizconduct was dstascted and it wame £o the knowledge of the
regpondenta. éince a chargse shéet has hkeen isgsued to the
appiicant and Jdis 1nl1naL; procesdingas are underway, he cannot

be considered for proanlnn £ill the proceedlngw are finaliced.

)
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The fact  that the applicant's name figured in the panel

4

immaterial. The judgment of the Hon'ble

Supreme Court in Pani Singh's case iz not applicakle in the

declared on 19.5.92 1

70

facte of the present case, hkecause the miszconduct of the
applicant =came to the knowledgye of the respondents at =z late
stage and thereafter the charge shest waz iszued to him. In

Pani Singh 2asz, th2 chargs: shezet was
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aps2s of
12 vyears thoujh the mizconduct was within the knowledge of the

rezpondents. It was the duty of the applicant as the Fecruiting
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Nffizzr to check up the Jgenuinenszsz of th

lakbours. The mattezr has to be congidersd during enquity. They
have denied that no action has kbesn taken against the labours

wh> have beesn ivvegularly vrecruited. It has been ftatzd in the

rerply that the respondsnte hav

1w

taken action agJainzk the zaid
labours also.

5. During the oral arguments, the lsarned counsel for the

applicant  ztated 'ﬁhat the <charge 2sheet 1itself is vagu2.
Although it is stated therein that by concezling the fact of

the unauthorised snjagement of oevrtsin persons as casual labour

th applicant viclated administrative instructicns, no  such

\g

inetructions have =actually been cited as part of the 2vidsnce

on the haziz of which the chargez ave bo be establizhed. It is,

g

Ieen conmitted
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therzfore, nok clzar what pracise misgconduct |
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by the applicant. Moreover, the alleg2d mizconduct is orf 19
and it was not the applicant who was in any way responsible for
cauging delay in  izzuing the chavrgs sheeb. Although the

rezapondznta have =2tated thakbt the miscondust  came to thsir

notice late, they have not gJivan Jdekails abont when sxactly the
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v their notice and why it cawme to their notice
ga late. The applicant was not aupplied with relevant documznos
for the purpose of sukmitting hiz reply to the charge: shset.

Although the respondent had atatsd that thzy were taking

/I
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emploved, yek no farther Jdetails have been given. He claimed
that in visw of the rztic of the Jjuldgment of the Hon'ble
Supreme Court in Bani fingh's case and alas on acoount of the
chargs shest heing vague 23againast which  the applicant was
incapakls of defendingy himzelf, the charge zheelb deservses to be
guashed.

A. The learned counsel for the respondents staked Jduring the
oral arguments that the épplicant cann>t b2 alleowed £ 3o into
the meritas of the charge'sheet Lefore thé Tribunal( because the
meriktg of the chargs zheeb can bz jons ints anly by the Enguiry
Qfficer. Heladded that there iz no absclute bar to isgus of a
charge zhest 2ven at a late sﬁage. He cited the judgment of the
Hon'kle Supreme Court in the case of State of Funjak & Ors Vs.
Chaman Lal Goyal, 1995(1) ELE 700 ko support the visw that é
charge zsheek d4id not have necezsarily to be quashgd where it
had been izsuesd with conziderakble Jezlay. In this judgment, the

o l:v

i
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Jjudament of Bani Singh's cass had =al zn considzred. Further
acaording te him, the enguiry in this case had algeady been
completed and the Engquivy Feport had alac be2en sunbkmitted to the
Disciplinary Anthcrity. Therefores, according to him, it would

be appropriakte that the Disciplinavy Authority now passes the

final order in the 4di
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ciplinavy procesdings. As regards the

=1 that action had been

or
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casual  lakours emploved, he a
initiated agzinzt them on the Jround of their having produced
fake gervice card kbut he was not abkle to furnish the exact

dztails «f the action taken agjainst them and the result of such

action.
7. Py way of rejoinder to the oral avjuments of the counsel

for ths respondsnts, the learned couns2l for the applicant
gtated that thz applicant had nok at all entered into the‘areﬁa

of the merits of the charge sheet before the Tribunal. He had
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azs2iled the chargs asheet on the Jground that the charvges are
vajue and therefore, the aspplicant wae incapabl% of defendinj
himzzlf againét sguch a «<havge =zheet. Tha very purpose of
isguing the charge sheat, which iz to enable the emplﬁyee
concerned o dezfend himself agjainat the astisn prdpased against
him, haz therefors, hesn defeatsd. Onée th2 charjye zheet does
not gpecify which inatructionz were violated by the aprplicant

while recruiting the cazual lakour how iz he ke znd himself

O
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ajaingt the charge that he in fact mads irrzgular racruitment
of zazual labours on the baziz of their hogus serviee cards?
e. Wé have hzard the lzarned counse for the parties and
have gone  through the " material on receords inzluwding the
judgmentas cited before us;
9. The Articles of charge against the applicant read as
under: |
Article.I

"That the £3id Zhri Irfan Ahmed functisning as‘PWI/RE/KTT

during the pericd 1922 committed groas misconduct [

without  verifying  their service cards,past  servies.

During investigation, their cards found (2ic) kogus.
Article II.

That during the aforesaid period and while funsticning in

the aforzzaid office, the z2aid Shri Irfén Ahm=d, PWI/

PE/FTT dzliberately concealsd the fact of unauthorised

engagement of 2 cazual’ labours snd  continued them  in

£t service
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gervice without verifying their cards and pa

Shri Irfan Ahmzd has fthus failed ©o maincain absolute

cted in a manner
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integrity and Jdeveticon £o Auty and h
unkecoming of a Failway servant ithereby viclated Rule

2(i)(i)(ii) & (ii) of Rly zervants Conduct Eules, 19646,

I
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The Ztatement of imputations in aupport of the Articl

A
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of chargs reade az under: -

"Shri Irfan  Ahmed while functiconing az  PWI/RE/Lota
enjay2d the fcllowing f£our perscns az QS lakbours in
PE/V.ota unauthorisedly without wverifying their casual
lakour card and pacst serviqes. Shri Irfan Ahmed further
concealsd this fact t£o the knowledje of his superior
authority.

1. Shri Bhanwar Siﬁgh, 2/0 Ehri larain Singh

2. Shri Z2hrilal, &/o Shri Olkaria

X
.

Shri Padhe, Ehyam, &/5 Hathi Lal Sharma
4. Shri Tirawati, W/o Madhuban
Further ky concealingy the fact <of his unauthoriszed
enjajsment of peraons az  c:zual 'labour, viclation of
Adminiztrative instruncticn (2ic). He failed to maintain
abzolute integrit?, deverion Eo duty and acted in a
mannew unbedoming of a PRa Y. gervant holding  the
rezpongikle position of a senicr subordinate."
10. Thz Statément 2 article of charge refers to 2 casual
labours, kut the statemsnt of imputabion{refers ko four cazual
labour having been irregularly appointed. A careful perusal of
the Articlez of charge and the statement of imputaticns in
support therecf howzver dozs not hring out that the charges are

absolutely vague and without neceszavry Jd2kails which would

1]

enakle the applicant to dzfend himzzlf 'against the chargs

framzd. In Ann=.A2 dated 20.1.93 which contzaineg a reguest for

)
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gupply of certain documents to enable the applicant to defend

hims=lf, the applicant has not mads any s&ktatement that the

jua]

charges zheet i3 vague and thzrefore, the applicant iz incapable

of Aezfending hime=lf ajainst the s£a3id chavge sheet. A1l that he

" haz eail in thiz letter is that he zhounld ke supplisd with

certain  dccuments £ enabkle him ko Jd2fend himself properly

Auring the encuiry. A perusal of the lebber also shows that he

has wuanderstocd what are th him. On the basis
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of the charge shzet izsued to him and on the baszisz of his

understanding therecf he azked for certain docuomentz before the

enquiry'was gtarted. In States RPank of Pilkaner & Jaipur & Ora
Vz, Ehri Prabhudéyal Gover 1996(1) 3LJ 14%, the Hon'ble Supreme
Court held that where the contenkz of charges communicated to
the delicquent zmployee do net answer the description of a
formal chargs sheet Imt  the contentz thereof specifically
discloze the charg:ss againzt him, the proVisioﬁs of the Pules
r=jarding the r requirements of the conbenkts of th; charge sheet
could ke zaid ko have heen complied with, substaﬁtially thongh

not formally. In the case before the Hon'ble Supreme Court als

L]

they  held that thig conclusion was  strenjthensd hy  the
re2pon ﬂcnré" reply which clearly indicated that he had fully
underztocd the chavgs againstvhim. The =2ams: iz the pozition
with regard to the case hefore us.:

11. Az rejarda the applicant's grisvance that zlthough therve
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vielakion of  certain administrative
instructicnz in the charje shest, no zuch instroctions have
Ibzen elzborated thevein, it mdy be skated thae 2 dccuments have
bzzn cited in the chérge shzet on the basziz ~f which the
charges are propossd to e substéntiated. W2 Ao not  know
whether any of the dscumenis vrefervsd to thepein refer to a2uch
administrative instructions. Thiz ié 3 ratter which is within
the dom’ain of the Eaniré CGfficzer. Incidently the applicant
himzelf rvsaferred Lo certain instructicns having been issuszd by

nglneer (FE), TUota, empowering thez applicant to
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recruit casual  labour  and  he  inten dzd to  place theas
instructiconaz as Annz.Ad but in fack there iz no Annx.Ad to the
O.A. After Annx. A3, the applicant has straightaway placed on

record Annx.AS. During the arguments also the learnsed counszl

for the applicant al_aJteJ that no such inztructions have been

placed on record by him. In any caze duringy the courss of

i
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enquiry, the applicant could demand copiez of the instructions

on the basie of which the charge would have bkeen framed against

him or he could claim that the charj3s 1is n2t eatablished

)
0]

necange no such inztructicns have been placed on rescord by the
disciplinary authority. But we are of the view that the charge
Lelny :

cheet cannct ke azsailed =s)ya§ue,cn the ground that no Jdetails
of the <zontentz. of thewe aiminiastrative instructions in
gueztion have keen given in the chargé sheet.

12. Az regards the Accuments azgked for Ly the applicant vide
Annx.A2, apparently theze are additional documents not listed
in the charas chest. For kthe pufpos: of replying to thes charge

sheet, the applicant iz =2ntitled to coples of the documents

listed in the charge shezt or inapaction therecf as per sub-

rule (7) of PRuls
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additional Jdocuments, he has &0 make a request in this behalf
to the Enguiry ©ificer who shall ezamine the relevance o the
additional Jdicumsnts whish the 2mploved wankts ©to inspect and

then permit inspection  thereof 1if he considere these a3

r=levant. This is as per the provisions.of sub-rule (12) of
Pule 9 of the aforezzid Pules. Therefore, the ground that he
waé not allowed accesze t£o or inspection <f additional documents
for the purpose of defending himsélf zgainst the Jdisciplinary
procesdings is not tenable.

13. Ag regardz: the judgment in Eani Singh's casz, we have
carefully gons through it. We have alzso Jonse through the

judgment <of the Hon'ble | Supreme Court in Chaman Lal Goyal's

W

ragz. The propositicon thét zmzrges  Lrom Chaman Lal Goyal'!
case, in which Bani Z2ingh's caze wae also considered by the
Hon'kle Suprems Court, i2 that it iz not in all cazes of Jdelay
that ths chargs shsst haz necezzarily to be quazhsad. Various

factz and civcumstances including ithe Javity of the chargss

b
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have to be congidered. Emplevment of labcur on the basis of
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bogqus labour cards or irreqular engagemsni of caznal labour is
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rious matter. Only on the basis =Ff the enquiry would it be

nezible to 2ay whether the charges ag:inst the applicant are
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establizhed or nob. At Fhis stage it ia not poasible for us to
make any commentsz  on ‘this aspect. But keeping in view the
nature of the charges, coupled  with the averments of the
res pnannts Lhat  the chargez came to the notice of the

respondents late, we are not. inclined to quash the charge sheet

on the ground that it wasz izzued after a pericd of about 10
vears from the Jdate of rthe 2llez323d mizconduct.

14. Az regards the sverments of ths applicant that no action
has k2zn taken aJaingt the cazual labaur allegedly irregularly
enjagyzd but acticon ha é bzen taken agjainst the applicant, we
take note of the statement made h" the lzarned counsel for the

applicant during the oral argumznts that appropriate acticn has
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been initiated against them. alsc. However, non-initiation of
action’against the irregqularly appointsd casual iabaurs would
not justify non—initiation of action against the applicant who
allzgedly irregularly ;mployed them. In E.R#ma Fac Va. CGovt. of

A.P & Orz, (199%)

'J

A

"‘l
fo

9 ATC 106, the Hon'ble Supreme Court held
’ ' Q’ ' - . ‘
that any wrong crdsr or a neggtive benzfit given ko an employes

or non-action by the employsr to vemedy the zame illegality

would not ke a ground for zxtendingy the illzgal kenesfit to the

peraon 2imilarly zitwatsd., In V.P. Fapur Vz. Union of India

-3}

Anr, (1994) 27 ATT 222, the FPFull Pench of the Tfibunal,
Lucknow, while dzziding a case relating te a ples
date-of birth held as follows: ,

“The funstion 2L ithe Courts and the Tribunals being
gggentially to keaep the anthorities within the bounds of

the law, we should lean in Ffavour of iszuing appropriate

directions  for removal of dizcrimination by 2n3Nring

g




rémoval  of illegal action and  nok by directing the

© 7 pErpetuaticn of illegality."

In owur view ths same principle weonld b2 applicakbles in  the
present case. Bven if it is aszumed that no action haz bean
taken against the irregulavly appointed casual lakours, it is
the duty of the respondents to take action against them with
utmost’ despatch in accordancé with law. But w2 are not inclined
to guach the charge gheet against the.applicant dn the ground

that while action is proposed to take ajainst the applicant who

beingy taken =against the caswval lakbour 2o appointed irregularly,
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on the kbacgiz of fake service cards,

. There is no doubkt a

dizheotomy between the Articles of chargye and the ztatement of

iy

imputationz, as refzsrred to in para 10 akove, but the applicant

could point this' cut to the Enguirvy Officer for an appropriate

1=, We have carefully considered all the other averments of

the applicant also and we f£ind no merics kthersin., Therefore,

T

the prayer for gquazhing the chavg heet i
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cted. Even the

learnad counesl for the applicant statsd Jduring the: arJguments,

on ‘an enquiry made by us, that the enguiry procesdings  hal
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1 compleﬁedb Acoording to the le2arned counsel for
the respondeznte, th: enguiry report has.alsa'been sukbmitted to
the Jdisciplinary authovity. It may be appropriate in the
circumstances <f the pressnt case  that  the dizciplinary
anthority kbakes a view about the matter on the haziz of the

enquiry report submitted by the Enquiry Officer and passes the

final crder at the earlizst. If the applicant is aggrisved by

the final ordsr pasgsed, he is fr

zz Lo approach the Tribunal,
aftzr, of courze, =rhausting the ztatubtory remedisz availakle

to him under the rules.
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The O.A iz dlSpm:ed of ac

W&L@

(Patan Prakazh

s

Jgdicial Member.

1c.

cordingly.

Io order as t£o cosha.

(0. 1Sﬁera)

Administrative Memker.



