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In this apﬁlication nnder Sect ion 19kof the
Administrative Tribunal's act, 1985 3hri 7.D.Khan has
rrayed that order dated 29.3.19%3 (Annevure A=l) tresting
the aprlicant 's promotion order dated 11.5.1992 (Anrxj=S)
as defective and ccnsequently reverting him may be

quashed with all consequential bene fits.

2. The 2prlicant's case is that he was'initially
appointed‘as a Trade Apprent ice ?t Railway Power House,
Western R3ilway, ajmer on 1.11.1957; In course of time
he earned further promctions and w.e.f. 1.1.1984

he became Juninr Electrical Foreman Scale Rs.700-%200/
P5.2000=~3200 under the restructuring scheme. The next
higher post in the channel of promotion waé that of

Senior Electrical Foreman 3cale P3.2375=3500(RP) which

i

is a non-selzction post and is filled up on the basis

()L\\ff seniority-cum-suitability. On the post of Junior
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Electrical Forzman the applicant®s name is at

Serial N2.32 in the seniority list dated 7.7 .19%2
(Annexure L-2). There were five persons senior to

the applicznt in the said list. The £first twe persons
senior to the aprlicant were offered promotion as
Senior Electrical Foreman but they refused. Piromct ion
was therefore offered to the next lower psrson in

the seniority list. Therzafter there was a vacancy
for the post of Zenior Electrical Foreman at
Sabzrmati. Instead of asking for the options

from the two rmersons who vere immediately senior

to the apolicant, the applicant was asked £or his

opt ion verbally. Bscause of his domestic circumstances
the applizant refused o accept this prowotion vide

a letter dated 11.2.1292 (annexure 3=1). Therzafter

a new post of 3enior Elsctrlcal Foreman was created

with posting at Aba Road. His two immediate seniors

%

ere asled to giwvz theic options and since they
refused,‘the apylicant wés promoted as Senior
Electrical PForeman and was posted at Abu Roade.
According to the applicaut, his promotion was on

a regular basis. The applicant joined the promotion

post .

3. _ Further according to the applicant,

the applicant‘s'promdtion vide order dated 11.5.1992
as Senior Elesctrical Poreman has bzen declarsd as
defeciive and he has been debarred from promotion

for a weriad of one year upko 11.2.1993, He has

(%-\ifcomﬂingly been ordsred to be reverted vide an
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order dated 29.3.1993 (annexure a-1). The applicant 's
case is that the so-callsd debarring verio>l of

cne y=ar fnas also over on 11.2.1993 bt still he

has een reverted by order dated 29,3,1993, with

a view to extending spé.cial favours €O sowe junior
personé. Since2 he had bzen prOmate:i to tﬁe post of
Senior Elesctrical Poreman on a regular basis as per
his turn according to the riles, his reversion wonld
amount £o a puanishment which cannot be inflicted
without following the procedurs established by

law. He has howéver teen reverted without ény

prior notice., If thers was any error in the order
promot ing the apolicant, it was on part of the

respondentse.

4. The res pcwvients in the reply have stated
that since the applicant had refused to accept
his due promotion wide his letter Jated 11.2.1992,
he becams ineligible to gét promokt ion within a
period of one year frow the date of refusals .

"Therefore, the promotion given to the applicant
was erronzous and this haprened for the bonafide
reason that the applicant's refusal letter could
not be brought to the notice of the authorit'ies
while passing the brder of promotion. They have
averred that the administration has an authority
to recall an erroneous order by exercising its

\/power under Para-228 of Railway Establishment
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Manial. Further aceording to them the appllcant

was givén promoﬁion on the post of Senior Electrical
Foreman w.2.f. 1.3.1293 under the restructuring
schere and therefore the applizant continaed on the
post ani in the scale of pay. With effect from
1.3.1993 the applicant is entitled to get all

bene fits including benefir of increment and
seniority but he is not entirled o get any other
be2nefit from the earliervdate as the promot ion in
pursuance of the order dated 11.5.1?92 was only

on officiating basis which could not e counted

for the purpos2 of dstermining seniority.'Therefore
aceording to them this application has virtually
becaims infructuous. Sinoz the apilisant 's promotion
was only on officiating basls, as is cl=ar from

the order dated 11.5.1992 (Annexure A=5), he has no

legal right to taks zny bensfit from such promotion

and he was not required to be given any notice

be fors reversion. (A vested right would hive been
created in favour of the applicant only on the

basis of a legal and justified order.

5e During the zrguments, the learned counsel
for the applicant referred to a juldgment of Delhi
High Couart in Simt. Sa;itri Devi V3. Municipal
Corporationof Delhi and others, 1979(2)SIR 541
wherein the High Ccouirt examined the trus nature

of an ap:ointment granted on adhoc basis. The

High Court held that on the facts of that case

,ﬁm\)the promotion was in fact officiating in nature
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rather than adh>c. Thus acecording to the lzarned

counsel for the applicanta mere deseription of khe

nature of agpointment of promdtion would not be

a determining factor for ascertaining the true
nature of suach promot ion. Next he cited the
judgment of Chandigarh bench of Tribunal in

Channi Lal and others Vs. Union of India and
others, ATR 1982(2) cAT 15 whereinthe Tribunal

has h21ld that reversion without notice was

violat ive of principles of natural just :L:e.. In this
case the promotion of the ap}_i'licant was on regular
basis and therefore his reversion without following

the principles of natural justice was illegal.

6 We have hzard the learned zounse )
for the parties and have gone through the material
on record is also the judgrents cited tefore us. In
the order dated 11.5.1992 (annexure A=5) the
promot ion of the appliszant has heen described

' = RN A, N )] .
as WEHAER TEA K AR ST B W& @ "
This mean that the promotion was offiziating and

as a sort 2f working arrangemeznt . The fact that

the aprlicant had refused promd:ion earlier is

borne out by annexure A-4 dated 11.2,1992, 3till
hovever by order dszted 11.5.1992 prorotion was
granted to the applicant which has been rightly

held by the respondents to bs erronsous in nature,

l r\{guest ion now is whether the aprlicant should have
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been given an opportunity of b2ing heard bz fore
:calling the order Jdated 11.5.1992 and debarring

him from promotion £for a period of one year in |

&iew of his refusal given earlier. In this connection

Para 228(II) of Indian Railway Establishment Mannal

vol.I 1989 Edition is relsvant. This provides for

procedure f£or cancellat ion of erronsous promotions

granted in officiating and substantive capacity.

As far as applicant's case.is concernzd, the orxder

of promotion dated 11.,5.1992 itself proviies that

the promotion was not even ;ﬁ' off‘:miat i’::; ‘nature

bit was a sort of working arrangement . Considering

the nature of the promotion granted o the applicant,

ve are of the view that he had not acjuired any vested

right to hold that post. In these circunstances, it

was not necessary for the respondents to follow

the procedure of giving a prior shcw/cause notice

to the applicant for reverting him. The respomdents

have themselves stated in the reply that since

the applicant has b2en granted promot ion as Senior

Electrical Foreman We2 efe 1.3.1993 on the bésis

of restructuring, the applicant's apolication itsgelf
has als> brcome largeity academiz in nature. In

+he circumstances, the apolication is dismissed

with no ordsr as to cos1-. '
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