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IN THE CEN'mAL AOMibllSTRA'riVE TRIBuN'L, JA IPtlt BElCH, ~l 
·JA'IPtR 

OA He. 166/93 

Prebhu IAl Nllg8t 

Uaien ef Ind i& •at et'be rs 

" *..* " 

•• lteepeldeata 

HOM' ISLE MR. GOFAL :KRISHa\., VICE CK\IRMAN 
... , .-.... 

HOlt' ILE MR. O.P.SHARMA, MEMHft (ADMil!lS'Dt.AT:V!E)· 
.,, 

Fer the applic!•at 

Per the ~s:PollileJ!lt• 

•• :sRri R.N.Ma.thur 

:-...... ··, .• ·. 

Alministrat!•e Tribu.nals Act, 1985, Shrl Prabhtl Lal a .. r 

····• prayed th•t the erde~ · d•te~ 29a:-6•~2 (A•n.Ai) rejeetfftc] 

t•e applic•~· • el.ilim fer aenierity fr• due tate may be 
-· .. . ,. 

lecl«re4 111e.a1 aiJii be quashed •• tbat resp.ftleDts 
,~. 

- .•... -
Nes. 1,~ anti 3 !Py be Clirected te count the effiet•tii'!C} 

periel ef the applicant •• the poet ef cater1~9 Superint~n-
. 

dent Gr.III/As&5ist•nt CaterircJ9 Mlnager fer the purpese of 

aeaierity ana therecfte-r ilSSiqn him due Senierity With 

•11 ceasequenti•l llenefits. 

2. ~e ease of tbe applicant as stated 1n the OA is that 

he was earlier working as "Cemmissien Jle•rer" in' the· 

Caterieg Department of the Rail~.rays an(J was regula~ised 

en the post of \·~a iter on 10--10-:-1~79. J:ie hils been worlcint 
.. 

as a •ill Issuer· since 10-10-1979. '];be J1eXt pr9n.:t•tiol'l frcwa 

the pest ef •Ul ~au~r is __ to t~ _pest ef ~•terin9 

Superviser Gr.III~sistant cateri~t Manager sc~le ~e. 
.. ,.·_ ''-. 

1b:is. is a. ll~~-select1on pest ana 1s . 260-430~s.975-1S40. 
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required t• be filled up en the basis of seniority-cu.m-suit&bilitJ'. 

The applicant was premoted te efficiate 0n this post &$ per hiS 
' -

aenierity w.e.f. 16-12-1984 by er•l oraer ana be has been 

contirming on the said post ~:ince then. Du@! f1xati6n of his pay 

has been maae vide oraer aated 10-1-1989- (Ann.A3). The formal 

order of promotion of the ~pplic•nt to the said. post was iSStled 

on 22-2-1990 (A,u~.A4.). Thereafter he bas been rec;111ar1sed on the 

saia post vide order dated 6-12.:..1991 (Ann.AS). Howe,ter,' even 
,•·•,. 

thGmgh the applicant was promoted to the sata post in accor.1ance 

t.-rith hi~::: ~eniv.rity s.na suitability_<arii has since been regulilrised. 

on tr.e said post, he has not l::t:en given b-:mefit of ser':.rice 

rendered prior to the date of his regular prorootion on the said 

.POst. Respon:lents 4. to 12 \otere also order~d to be promoted 

vide order at Ann.A4 <Pted 22-2-1990 but they hJ!a-.:not officiated 

on the said post prior to their above promotion. The applicant 

by his letter datea 17-4-1990 (Ann.~·6) requested the competent 

authority to assigr.t him ~eniority from the date of his continuous 

officiation. The applicant sent remir.ders and also cited the 

case of one Shri B.N.Eend& of Ratlam Division, who had heen 

assigned seniority in the same man~r. in which it has __ ~en ~01.19bt 

by the applicant. The applicant also t•:"JOk_ up the rnat"t:,er with . . 
the Assistant Labour Commissioner but there was no redres$al 

of his grievance. The ry~~rtmental atlt~or-!ties hSv~ ref1:1sed to 

"' exterrl the benefit of continuous ()f~iciation on tl'l~ post of 

Assi~tant Catering l'.an&ger for the p~rpose c.f determin.ing the 

~pplicunt' s seniority on the above po~t. Cornrt"ttlnication in this 

regard addressed to Labour Enforcement Officer by the Depart-

communication, the responjents have also refused to extend 

the benefit cl«imed by the applicant as per the order of 

the JaJ:Jalpur Bench of the Trib.1na1, though, in fact the 

benefit of the order of the Jabillpur J!ench of the Tribunal 

passed on 9-10-1986 is very much available to the applicant, 

inasmuch as the applicant possessed the requisite qualifi­

cation at the time of his initial officiation on the post 
f'. 
l)·),_) •••• 3/-
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of Assistant Catering Manager and had also completed more 

than t"t-lO. years • satisfactory service and was su"J:>.=equently 

regularised on the said past. 

3. Therefore, the applicant nas prayed that he is entitled 

to get seniority by counting the period of officiation on the 

post of Assistant Catering Manager from 16-12-1984, as per 

normal ruies. The respon~ent's rejectiQn of hie claim in thiS 

regard is illegal ard not sustainable in t~ eyes of law. 

4-. The resPGrdents in their: reply have stated that the applicant 

"·'as net promoted on the post of A!!sistant Catering t·~nager w.e.f. 

16-12-1984 but was asked to Gfficiate on the s&id post on 

ad-hoc b=is is ana was paid. officiating allowance for ·the period 

promoted to the post of Catering S1.1pervisor Gr. III in 1990 

vide Ann.A4 and was thereafter r:egularised on the said post 

vide Ann.AS dated 6-12-1991, &fter_completion of all the 

fermalities. As per Ann.A3, the applicant had officiated on 

the post of Assistant Catering l-"anager till 1988 and thereafter 

he was given ad-hoc promoti.on in 1990. Rega.rd_ing the case of 

Shri B.N. fan:la, benefit to him was given under the directlon!l 

of the Tribunal. The respondents have a?ided _that the applicant 

made his first repres~ntation with reg~rd t9 his grievaneee 

in the year 1990 ana, there~~~~~~ the pres~nt ~ (havi~g been 

filed on 17-3-1993) is par~d by l~mita~ions. He is not 

entitled to seniority fran the year 1984- beca,lse he was not 

promoted to the post of Assistant Catering Ma~ger as per 
. . ~ . . . . ' 

rules or after due selection in the year 1984. F'Jrther, the 
. ' . . \ 

judgement of the J·ab'llpur Bench of the Tribunal iS also not 

applicable in this case because the applicant had not completed 

two ye«rs' service as on 9-10-86. Also if the applicant had 

to obtain ·the bene£ it of the judgement of Jabillpur Bench of 

the Tribunal and it was not given by the administration then 
. . . . . . ; ·•. . . ,/ ·'., 

he should also filed a contempt a.pplioation. On t~is gr~und 

•lso, the oA is not maintai~~ble. The applicant entered the 
·., . . 

grade o~ <:=•terj_ng Supe_rvisor c;rade. III only from 1~90 and, 

therefore, r I- · 

\ '"\ I \. _; 

there is no bas is f,or the claim for counting 

••• 4/-
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seniority by including the period prior to that dilte. The 

applicant h&s also not submitted any order Which-he wants·to 
. I 

ch&llenge. Annexure-At is only the letter addressed to the 

Labour Enforcement Officer by the General Manager, Western 

Railway declining t9 assign seniority to the applicant w.e.f. 

16-12-84. Since the &pplic&J;lt had •lso so:lght a remedy under 

the IndUS1:ri~l Disputes Act, once the applicant had raised 

the dispute, he iS not entitled to file the present oA because 

f he hils given up the alternative remedy of purstling the rrilltter 

under the Industrial Di!ii?'!Jtes Act mid\"~ay. 

s. DtJ.ring the arguements, the learned couaael for the 

respondents drew our attention to Ann.A3 dated 10-1-89 Which 

gives details of the applicant•~ working from 16-1~-84 onward•. 

These details, accerding to him, show that there was no 

continuity in the werking ,~f the ilpplic&nt · pri«Jtr ~o the issue 

Q£ ferfllill •rder 'of PJ:OrJ'OtiOJ!t Of the "3ippl_~car.t tG'1 the l)e.'et_ Of 

CQ.teri~ ~upervitcar Grade-:--I~l en 2 0-2 -:90._ As per :t:his Annexure, 

aftu the applicant h•d worl_~ed from 1-12-87 to 31-7-88, he 

was re-eng«ged en 1-12-88 and thereafter he h&_s no~ ne ntioned 

the (!ate up to "-·hich he continued _l:)rier to 20-2-90. RegQrdle,;e 

of ~be gther aspects of the case an off.ic!•l who hild net 

contin~euely ~~f,i~!V.ted .()" the post pri.or to the d•te of his 

regular a];>peintment \,1as not entitled :to coun~ the prier ~~f i­

ci•tinq •erv ice for the pur~e of sen~e~;-~t,y ~ In .«'ny case, 

working en the post prior to 20-2-90 was onl~{ ad-hoe ll1ith3ut 

th~ app~;ca_nt ~v~ng been etelect~ for appointment to. the 

post as per rules. He also drew our attention to the paras. 
•• • I . 

302 to 309 c;,f t:he Indian R&il~~·Y. ~tabli!lhment !clinu•l, Vo~.1, 

which regulate ~eni9r~ty of. ron-g&~etted r&il'Way ~ervants. 

A~ per para 302, seni~rJ.~y in the case of t:•romc;;>tees hils to be 

reckoned fror:n the date . Gf reogttlil r , pro~tion a ft:,er due pr~eess 
• • '- ; • • • ••• •• ' v • 

of seleet1c;..n. In the applicant's case, pri.or to ~0-2-90 his 
·• •· • . • ' , ' •' . .- ,o· r • ' .. ' ~ ·- ' ' ,. ,· . .... , . ., 

a_ppc>intment was not ll .. ~ any dl.le .. pr.oc~ss of _selection «n1. it was 

not « regular appoint me~ bu-t; .. ~1as oni:y •d-h~?c in. nature~ 

.•.• s;-
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the applie•nt 

was. not ent~~led .to _se!l~<,lrity f:r;om 1.6-~2~4 •• cqairned by 

him. Ttl.• judgeme~ Gf_t)1e, __ Jabil!~,.tr Bench of the Tribu•l !e: 

&leo not ~pplicable ir. this case. bec&~e 't71rle be~efit of their 

judgement, if i:t ~s to be milde aveil•ble ~;.t a116 would be 

to those who b•d put ir:. tl-79 years or .rrore C)f conti~uou!l 

satisfactory s~rv~c~ ·~ _A.ss!J11;:.~!1t C•:tering Manager, whereas 
, •• r ,. - .· '•.' ·' ' ,, • • "; • 

the applicant had not put:_ia two years regula~ se:tVice in. the 
·. ., ' .... : . '.. . . •. . . '. . ·- . -~ .. . . , '· .. ,. . -. - . 

. pest of Asstst&nt Cate;J,pg. Miljiger en 9-10-86, Which _!a the 
:. ' ' , .. - . ' ·• .... , : -. .. . . -. . . ... ' 

date •f the ju~geme~t ~e-~lv~r~~,_9y t;he Jabiill,,ur Bench of the 

Trihunill.Henc4!!, •ccerdin.g to .him, the applicant iS not entitled 

to any_ relie.f. 

6. We h•ve heatrd the ~~l.~~ed. t:;~unr>el for the·. ~:espondents 

anct carefully gone thr()u~m the ~teri&l on x.:ec_ordi~l There 

~s !10 force in ~h_e ~r.elim~_~ry obj~C't;i?ns _r«ised by the 

respandentE in their r-~P!l'• No d~u~, tJ;le appli~•nt hcd 

ilgitilted the milt:,ter under the Industr-ial D~~putes Act but 

~ventr~al,ly he has .. chosen to Pt1rSlJ.e. his _remedy befere th's 

~ribunal, because ae st«t~d by him, he fililed to get •nr 

relief under the s•id Act. Wh''re::J the apP.li~nt fililed 

te get any relief und~r .Indust;r~al Dispute Act, he is 

entit~ed to agit•te th~ matter by ~il!ng a oA before the 

Tribupil. Although Ann.A1 ~•ted 29-6-92 is not a communication 
-., 

&dd~~ssed to the &pplicil.nt, ye_t it J'Dlkes a mentiGn •bout 

the exarniriition of the case 9f the applicant and contains 

reasons why t;.he applicant ~s n~t entitled tG the relief 

claimed by him. We ii,re of the viet7 that _in the circu~tances 

of the presen~ case, the applic«nt is er1titled to file an 

oA on the basis of cause of action huv~ng been_•r~sen to h~m ., .. - ... ., ._ ; .. . •. .... .- . . ·- . . --

with refetence to Ann • .l·1 dated 29-6-92. 1be applicant filed 
•. . . - . ~ . . . ' " . . - ,, .... ..• ·: .. ~ 

the .~res~nt oA on 17-3·93 ·i.e. w;t}lin the ~riod._of •ne 

yaar frc;')m the date of. issue qf comf!!Urtidi-t:ion Ar:n.Al dated 

29-6-92. In these circu~Stances and ~n the !pter~st of 

justice t"le entertain this appli~atj,on .f<:>r «djudication on 
. ..... . ,, . ; 

merits and do not_prop$se t~ ~eject it on the ground that 

it is time barred. 

l 'I l . . 
••• 6/-
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7. The applicant hcs not filed any rejeinder. The ave~ment 

of the respondents that the applicant had not been promoted 
. - .,, - ,_.. - . :: . 

to the post of .<::..ssistdnt··C·=L~e~i.ng ._Ml~ger on a regu~,a.r ~s~_s 

from 16-12-198.:4; remains unrebutted. The respondents have in 
··- ' • • : -••• · •'·" ,_ . "' .·< .. , - ••. ·-- .• 

fact stated in the reply that the applicant was asked to officiate 
• -~·, 0 ' ' • ' '' ; o : L ' ' • • ' ' '• •, • o 

on •d-hQC tY-lsiS on the _P9S~ .of ~ssistant Ciltering Manager from 
-. - . . ·, .. , 

1984 and for this _pu~.[:'OSe_he l..vas ~id a11o~1ances for the 

peried f(.)r which he ~-~+.:~~d ~s ~sfstant Catering Manager • ... 
The a.pplic•nt' s sele,ct:_i9n to the P9~t of Assistant Catering 

~ftilger prior t.'? 20~2 ~9Q w~s. not ~fter dqe selection as per 

rules. Also Ann.A3 ga~eg. l,O-.l.~.~. do,eE: n9t .. suggest that the 

applicant h:idcontir.tL,lQUS:l.Y C?~f_f ~c::~ate·? Qn the post of Assistant 

Catering Manager pr.ior ."rQ ~-0::~--~Q--"R~t}Jgut any break. For 

this reason also the~ a_pplJ~n1;_,\ya~ .. nQ~.- e~itleg t9 C<?Un~ his 

service P.rf<?r t;o 2()-::-?-~9. fpr .~b.e "_purpQS~. C?f: reckoni~g his 

seniority on the post of Assistant Cat;ering Mlf1i:lger. 
- .. !,-- .. - ..... ·- • .,.,._ ........ . 

8. In the case.-E)f, y .~~~en:i.-~{~.!3~ Reddy and Ot.hers ys 

Go~t. of And,h~_a PJ:'a.;J.esn ~n~ __ ():tbe~~ tl9?!;!t 2~ A'!C _49~, the 

Hon' ble Supreme Cour.t ~ad occ:a.~ ion 1;.o C9I1~ .icier 1:he qt.J,est ion 

whether persons appo~nt~q t;~mP~t:~r.J.ly _d~h9rs _ the rul_es . 

were entitled tQ co~~ _1;.l}.ei:r;· .tetnporai;y _service ~or _the P~J:'p()Se 

of seniority. The Hon' b~e SuP.Fe~ .. Cou,_r1;. .after. nQticing. :their 

earlier j uqgement.s .in .tbe -~~e~ .. o.f l?i.J;e~ ,.~ec~l}i~s C:J.~~s -1} 

-~ngineering Off~cer:s. ~s.o.;::~~1:.~9n. ·~ndv~r~ous. other judgerrents 

on the subjeqt bel~ t;}lat t;e!TlPQ~ai;y appoirrt;.ees ~re. no~ 
~ ' .. ' . . •.. . - . . ... 

l'ftl!mbers of the s_ery ~ce .'::1~1;;1! .. tbe.Y ar.~ guly ap~i_nte4. 

The f~llOWiJ"lg qbSe_rvatiQnS of the Hon' ble Supreme Court 

. are relevant in thiS regard a 
~ . 

n 14 • It is now well settled lC~:w th.::·t apf>ointment/promotion 

must be in acc(frdunce with the Rules, direct recruitee 

tckes his seniority from the. date on which he st,•rts 

disch&X:girg the duty of the post borne: on the cadre while • 

temporary ~ppointee eppointed dehors the rules or on 

adhoc hil-s is ot to a fort:ui"f:=:OUS ~acancy gets seniority f:c;om 

"'the date cf regular appointment. 

( '\ J ••• 7/-
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15. It is settled la\>J by the j 1.Jdgemerit of the Censti-

tution Bench in Dir~ct Recruit Class II Engineering _Officers 

Association Vs State of ~~E~.:f:~~~~~a.thSt appeintment in 
·' ,. - ,_. . . . . - ~ . . 

•ccord•nce with_ rules _is a. cond_ition precedent to count 

s_en~er~ty. Tenwr-ary or -~dhoc or fortuitous appointments 

etc. are not appointLr,tents in a9qordance with the rules 

and the tempar<iiry servic;:e_ cannot be counted towards the 

senio;ity. S.ee.?~lbi _v1a,1;~r s.~lpply and _Sewage Dist:~Qsal 

C~~littt;le _ Vs R.K.Kashy-ap, !-!i&~OO'~ ~~htar :Khan Vs State of 

M!_P., D. N.Agarw•q. V~ _State_ of M._~!' S~ate of Tamiln.,:lu 

Vs _.E.aripg~:r·nam, Ex~ise Comrnissior£;r, Y.arn3.t-3.}:a Vs 

V .sreekanta. 

16. In Keshav Ch:tn~.:J'osh.i Vs TJnion of Imia, the 

seniGrity was to _be CQlJ.nt~·:i from the date on which 

appeit;1tment was r~de tc~ __ the post in_ •cco:·rdance w itb the 

rules. The previous tel}lpo~~ry seJ,:Vice should ~ c;:ons i­

dered t~ }:)e fo~~_it~us ._ In Union of India ys _ S .K~Sharrr~, 

this cou:L"t _}l.eld that_ tl':l~ app:J::~wa.~ of tbe u.P.s.c. for 

contim~ation in adhqg pqst ___ f. or. :t;.he .P'.l;-pose of _granting 

pay anJ. .rtll<;i~Janc:es WOiJ,ld _not af!'IOJJ.nt to regular appaintment 

and ildllGc services c~_niJ.Cot be _CQ\tni;.e? f<;>r determining 

seniority by_ th~ s~.l~ct~on py P.si!_c• yide _ V.ijay K\lllPr 

Jain Vs State of M.~. J;n){eshav_Cqarara Joshi case 

ttds c:ourt _helq that employe~ W91,1ld. become a member of 

service <;:>n~y f~o~ the dat~ of his ~.PPC>intme11t according 

to rules. In ~.N.Seh9.a1 Vs Raje Ram Sheor&m, this court 

held that wh~re st~~u~qry ~~~es lin~_senior~ty with 

confi.rmativn_, seniorj_ty car1r1c•tl~_fi~ed acc0rding to 

length of s._ervice. ar.~d._ cc-n:fj,rfli3~ion __ to_ a po,st borne on 

the c~dre iS a cc•nd.it~::>n tc •. get s.~nigrity. In the State 

of West Bengal Vs _AghQ;re t~th D~y,_ .:i.t wal? l;le~d. t}l~t i! 

•4hoc;: s;ervice ~s !ol~qv1ed by ;r~gu~a~se~_vice, the benefit 

of. 4ildboc ~ervicE;: is n?t Ci·~missil;>lt; if the appointment 

was in vi<::>lation of rules. In o._N.tllgrawal Vs Stat~ of r, . --
~ ) ••• 8/-
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b3ck to H.P., it "VJ3.s he.ld th3t seni·Drit~l cannot rel:tte 

the date of tem~or•ry ·~PP~intment.~ 

Therefore, the appli~nt W<is not entitl8d to co1.1nt hiS adhoc 

servicE for the purpose ·:>£ seniority on the post of Ass: istant 
' ..... . ·. . .... 

catering t~r~ger. 

is whetJ:ler the applicant is entitled t,, 
·- . ... ~ . -t • 

any benefit fr..:.m the j udgement_of the ,J.3.}:)alpil.r Bench of the 

Tribunal to which a refere!lc=.e: has been reP-de in the oA. Co~y 

of the s_u~d judg~n~nt h~;:> nc_.t ~~n filed alongwith the o1' and, 

therefore, vJ.e do not kr~Qlo7 '~~gat; _pr~c_isely is the rat i·:> of said 

judgement and in 'llhich e_}{~qi;. __ c~rc;ur!\S'l:·:lnces it is to be applied. 

So~ directions of the. Tribtl[l~q in t;he .-?a~.d j ud.gement have 

been reproduced in Ann.~:! da,~eq :!Stp.June, J987. ~t is not 

quite clear fz.-om ~he ~ on_~h~~l:). ~Jrectic.ns: reproduced in 

Anr,.A~, the 3.,P,pl~ca[lt l)~? . .?lCic;e~:l ~:~L~ancs f_or ~eeY.in9 benefit 

of the j udge1~nt. Ho\vevex, ap~~ent;.ly _ i~ern-b at page -1. 

(running page 15} of A~m .Aj 1t1ould be s om:;:\-Jhat relevant. 

This is . reprod1.1Ced below: 

" (b) On the: -b~s i:= of a qt. ion r~n:\er (a) above the 
promotions r;,ad~ · t:.o the. p(?sts .. 6£· Astt. C.=ttering 
t·1i:l.nagers :;;hot1El ~lso l,)e :r;evj,.e~ie·:l and a11· per~·.:;ns, 
incl ud.ing tl:l~' pet J..t !o_n·~,r, -~ho h~ve put in t\olCI years 
or f!!Oro: _ con:f:Jpuo~.l~ "~~t~~ f·:ict9.r:'l service a~ .Astt. 
1·1arPge:rs s~bj~,:t :t~· :t:h~iJ:' .PQE~~espJ_ng r~quis ite 
qu3,1 if'lcat~Qn~ _soc.t)!-;11:-e .;;q~q:r;l:ed · as __ J\s~tt. t-1~rJ.3.gers 
~~ ith effect :fr.;:>m. t.I:1e d~"l;.~ the~l !"lE:.t'f? prorn:;>'f;:~d/ · 
a pj;)oirJto::d t'? th·:.i.~ p9st .C.A.s?'·~t:. .C<:tter ing 1-13. n3.gers) 
and their s.erd.or~ty lis·t~ ::~s. A::(~tt:. .cat~rit'g f..r;lnagers 
revised ~ccor·lingly· y~.tr~ r~fef'ei)CO:: to_ the date of 
cibSI.)rption. In the ca::;e of plaintiff J. N. Hishra · 
this dcite ~!ill 1~ 5 ~7 .-:i$?'6. -If _:t.h.is p]:.)(:~s~ i_nvolves 
r&T.iersal of e:-<i~ti~~J9 prom;:,ti·~ns of .:J,?.fendahts -other 
than 1 to 3 b~ th·'lt extent their existing pr.)m:>tions 
should be reviewed. 11 

· · 
~. -. 

ca.se bec-~u;:;e firstly 1.)~1 t}1.;:: d.:tte ()f the judgement viz. 

9-lG-86, ·the appli·:ant h5td not put in tvJo years' tota.l 
. ·: . 

to him, he \·1a.:: appoint.~d on ·the said pos·t on 16-12-84. . . . . ~ 

Apparently, t:he direction~ of i:.h~ T:r.ibun3l were in reg·~r~. 

to thoze per2ons \'Jho h~d al:t:eady vYorl-:ed on the post .:.f 

••• 9/-
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is not ·~ntitl<~ to r~c'kon his t:enf_oJ:ity on ·the LX>.3t of 
Assistant Catering r-13 n3ger w .e. f. 1~::-1~ -2·4. The Qi\ is dismissed 

Crt:NJf-Jf 
(Gopal Kfishna) 

Vice -cha irnj<"an 


