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m HON‘ BLE m. O.P.SHARMA mamm (ADMIms'mArm)

Is this appl:l.eition undter lectlon 19 of the
Alministrative 'I‘rlbunlls a\ct. 1985, _}Shri Prlbml Dll Mgar

‘mes prayed that the order dated 29-6-92 (A-n.M) rejeeting

the tpplicant'a claim fer aeniotity fron Aue dﬂto m‘y be
declared iuegal apd be quished lxﬂ that rclpondents

Kes . 1.4 and 3 may be directed te eount tbe offiei‘tim_g
period of t:he Ippl:.cant en the pect of Cltering Superinten—
dent Gr.III/Assiﬁtant Citer:lnq Hlnager for the purpotie of
ceniority an& thereafter assign him due Seniority with

all censequentatl benetits.

2. The cése of the ipplicilnt ﬂs stated in the OA is that
he was earlier wc»rh.ng a° “Commissicn De'rer" in the "
C‘termg Department of the Rﬂilv'ays and was regularised
en the po-t of ul"ilter on 10-10 1979 He has been workimr
as a lill Issuer since 10~ 10-1379 The next promotion from
the post of Bill Ilsuer is to the post of Cltering |
Supervmor Gr. III/Assistant Catering mnager sczle Rs. ,

: 260-430/Ra.975-1540 Thic is a non-selecticn pest anﬂ is
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required te be filled up en the besis of seniority-cuﬁzsuitﬁbility.
The applicant was promoted te efficiite en this post as per his |
aeniority w.e.f, 16-12-1984 by oral order anﬂ he has been |
continuing on the said post gzince thgn. Due fixation of his pay
has been mide vide ordef dated 10-1-19893(Ann.83). The formil
order of promotion of the ?Dplic;nt to th;”said post vas issued
on 22-2-1990 (Apn A4) Theréafter he hds been regularised on the
said po<t vide order dated 6-12-1991 (Ann,AS) Howevar, even
though the applicant was pramoted to the °aia post in 2ecorddrce
with his Sﬂnl thy Bna suitability ‘apd has since been regulariced
on the said post, he has not reern given benefit of service
rendered prior tq the A2te cof his regular p:pmotign on the said
post. Responients 4hto 12 vere aiso ordered‘to be promoted

vide order 3t Ann,Ad dﬂtéa.22-2-1990 but they ﬁﬁ@:n@t officidted
on the s&id post pfior to their abo;e promoﬁion. The applicant

by his letter dated 1744-1990 (Ann;As) réquested the competent
authority to a8ssign him seniori£y, from the date of his contiﬁuous
officiation. The applicant sént reminders and also cited thé

cése of one Shri B.N.fanda of Ratlam Division; Who had been
a8ssigned seniority in the same ménnper in which it has been sought
by the 3pplicant, The appllcant al<o tuOk up the matter with |
the Assistant Labour CommiSSioner but there was no redressal

of his grievance The Dopartmental authorities have refused to
exterd the benefit of continaou< offIClatiOD on the post of
Assistant Catering Manlger for the Durpose cf determining the
applic«nt's seniority on the ahove poct. Comnmnication in this
regird 3ddressed to lAbour Enforcemert Officdr by the Depart-
mental authorities on 29-6-1992 iz at Ann.A1, By the above
communicdtion, the respbnﬁenté hive 2lso refused to extend

the benefit claimed by the applicant @s per the order of

the Jabalﬁﬁr Bernch of the Tribunal; though, in fact the

benefit of the order of the Jalkalpur Bench of the Tribunal
passed on 9-10-1986 1is very much available té thé épplicant,
imdsmuch as the abplicant bossesqeﬂ the requisite éualifio
gation at the time of hi.e inltlal officiation on the post
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of Assistant Catering Mindger and haj also completa2d more
than two years® satisfiactery service and was subeequently

regularised on the said post.

3. Therefore, the applicant has prayed that he is entitled
to get seniority by cccnting the perieﬂ of offici?tion on‘the
post of Assistant Catering Minaget from 16-12-1984; s per
normal rules, The responient's rejectien of hic claim in this

regdrd is illeg2l 3rd not sustainable in the eyes of law,

4, The recspondents in their reply héve scated that the applicant
was net proﬁcted on the post of Assicstant Catering Mniger w.e.f.
16-12-1984 but was asked to officiate on the said post on

ad-hoc b3sis and wac paid officiating @llowance for-‘the period
for which he worked as Assistant Cateringirﬁnager; He wes
promoted to the pest of Catering Supervicor Gr,III in 1990

vide Ann.A4 and was thereafter regulariseabon the said post

vide Ann.A5 d3ted 6-12-1991, after completion of all the
forralities, As per Ahn.AB; the applicant had officiated on

the post of Acsistant Catering Man3ger till 1988 arpd there2fter
he was given @d-hoc promotion in 1290, Regarding the case of
Shri B,N,Farda, benefit to him was given under the Airections

of the Tribunél,., The re$pocdents have added that the épplicant
mide his first reéresentation With reg3rd to his grievacces
filed on 17=3- 1993) is barred by limitatlons. He is not

entitled to °enior1ty frem the yedr 1984 becanse he was not
yromotei to the post of ASaistant Catering Manager as per

rules or after due selection in the yedr 1984 Further, the
Judgement of the Jabalgur Bench cf the Trlbgnal:is also,not
applicable in this cése becacse the 3pplic3nt h33 not completed
two ycirs' Service aé on 9-10-86. A180 if the applicant had
te obtain the benefit of the judgement of Jabalpur Bench of
the Tribunal and it was not given by the administration then
he Should also filed a contempt application. Oon this ground
also, the 0A is not mﬂintainable. The applicant entered the
grade of Cﬂtering SuperviSor Grade, III only from 1990 and,
therefore, there is no ba3sis for the claim for count ing
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seniority by including the period prior to that date. The
applicant has also not submitted 2any order which he wants to
chdllenge. Annexure-A1 is only the letter addressed to the
Labour Enforcement Officer by the Gene;?l ﬁanager, Western
Rajlway declining to 3ssign seniority to the applicant w.e.f,
16-12-84, Since the applicant had a;so songht @ remedy under
the Inausé;ial DiSpu#os,Act;,once the applicint had raised
the dispute, he is not entitled to file the present OA becduse
he hds given up the 3lternitive remedy of pursuing the m?tter
unier the Industrial Disputes Act midway,

5. Dgring the irguements; the le2rned coumsel for the
respondents drew our attention to Ann,A3 A3ted 10-1-89 which
gives details of the applicant's working from 16-12-84 orwards,
These details, according to him; show that the:g was no
continuity in the werking of the @pplic2rt prier to the issue
of fermil erder of promotion of the applicirt to the pest of
Cateri-g Supervi or Gradc-III en ”O-?-QO As per thie Annerure,
ifter tbe apLZ’.'I.icarr': had vorked from 1-12-87 to 31-7-88, he

vwas re-engsged on 1-12588,an@,thg:¢§fter he has not menticned
the dd3te up to}whiQh he continued prier t9‘2072-90. Bééardlese
of the other &spects of the_ciaglin qfﬁ;éial_whé had nét
continueusly officiited on the poSt prior to the dite of his
regular ippointmgpt wag notléntit;gd to ccuhg the prior offi-
cidting ;erviée for pheyﬁurpqse“o( S¢n;ogi§y,_lp.§ny case,
wgrking_@n tﬁe post prior to ZOfoQOﬁég only ad-hoc withéut
the Bpp};cfnt having beeﬁ selecﬁgd_for ippqintmeﬁt to the

post @s per rules. He 31so drevw oﬁr atﬁention to the piras

302 té‘309 qf ;he_Ihdién‘Railwai Egtabliéhmeht Hinuﬂl,MVbl,I,
wp;qh.:egulitg éeni§rity3ofhponég‘z§£ted rai;way servants,

Az per pard 302, senigx;tywinfthe cﬁsg:qué;omgtees has to be
reckoned from the date of regulér propotion after dus process
of selection. In the applicint's cise, prior to 20-2-90 his
at;:»pc»:lm:ment Qis Vnot bfg any due proces§ of seloction 3nﬂ it was
' not a regulir appointment but was only ad-hoc Iin nature.

In flct he had been grdnted enly officiating allowance on
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the s2id post prior to 20-2 -90 %:ei_,oi;q; the appl icant
W?S,hot ent%#led‘towségiqtity from 16-12-84 2s cldimed by
ﬁim. The judgemen;_wathekiibi}pu: Benchvpf tpe Tribunil is=
3136 nqt ?pplicible ir ﬁhis”case because the bepefit of thei:
judgement. if it is to be mide availible Qt all would be

to those Who hag put 1r tvo years or more of continuous
satisfactory service as Assistint Citering Mirager, whereds

th@_?PP;}Caﬂt hiad not pu@nia,gwque?;sv;e991a: service in.;he

- post of Assistant Catering Mipiger en 9-10-86, which is the

date of the judgement delivered by the Jﬁbﬁlpur Bench of the
Tribural Hence. Iccardlng to him, the applicant is not ent::.tled

to ﬁny relief.

-

6. We have heard the le2rned c0unfel for the respondentq
Rnd carefully gone through the mﬂteriil on record T??:?

18 no force in the B?el.im%eary obj 9@4?'45 riised by the
rospondent° in their reply. No deebt, the applicant had
agitated the matter under the Industri’l Disputes Act but

)eventually he has ﬂhesen to pureue his remedy before thes

Trlbunal, because ia stited by him, he falled to get iny
relief under the siid Act threhj the ippliccnt filled

to get any relief under Industriil Dispute Act. he is
entitled to agitdte the mitter by filing a 0A before the
Tribundl, Although Ann.Al dated 29-6-92 is not & communic2tion
idﬁres°ed to the applicant. yet it m&kes a mention about

the examlnation of the case of the applicant ind contains
;eésons Why the applicénp_;s not ?Qtitl€dv¢¢-tb9-F9;;gf
ciiimed by him, We i:e;pﬁ ﬁhe y;ew ;hat_in the c;:cumstances
of the pfeSent éase, ﬁhe apblicant is enﬁitled to file aﬁ ,
OA on the basis of v&uee ef actlon h«ving been irisen to him
with‘;efefence to Ann.Al dited 29-6-92 The applicant filed
the present OA on 17-3~93 i.e. within the pericd of one

yedr from th- date of 155ue of communication Arn.Al dated
29-6-9 In these circumstﬂnces and in the irterest of
Justice Ve entertain this application for adjudlcation on
merit° and do not _propose tm reJect it on the ground that

it is time bArred.
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7. e 3pplicint ks not filed any rejoinder. The averment
of the rosgonq¢oté pbat_the:applicant h2d not been promocted

to the post of nuSibtst teriug Manager on 2 reqular basis
from 16 12-198.43 remains unrebutt:ed. The rQonnient<‘ have in
fact Stuted in the reply thdt the applicant was av?ed to officiate
en ad-hoc basis on ‘the post of Aosistdnt Cﬁtering Maniger from
1984 and for_this_pu:gosewhe'was,pa;dvallowances for the
period for which he worked as Assistont Catering Manager.

The upplicint' Selection to the post of Ass;stant Catering
‘Minnger prior to 20-2-90 was not after dae selection as per
rules. Also Ann.A3 dited 10-1~8° dces not _Suggest that the
app;icant hcd"contingqusly officidted on the post of Assistant
Catering Mipdger prier. to 20-2—QO'w1thout any breal, For |
this redson al*o the appllcant was not entitled to count his
Service Eriet to 20-2-90 for the purpose of reckonirg his

seniority on the_pQSt“of Assistant Cageting Hnnager.

8. . In the case _of. V’Sreenivasa Reddy and Others Vs

Govt. of AndhraﬂfﬁadeSh and Others (1“05) 29 ATC 495, the
Hon_ble Supreme Court h3d occ3sion to consider the question
whether persons 3ppointed tempordrily dehors the rules |
were entitled to count their temporary service for the purpese
of seniority. The Hon'ble Supggmgméouxtrifte:“noticing»FhQir
easlié:"jpégementsmin the ci3ses of Direct Recruits Ci%sstliuuu
Engireerirg foiceys.AS§¢¢i§ti9noéndﬂv%riouS.cher _iudgéments
on the Subjgct held,tﬁatmppmpogaéyﬁﬁpp?inteeswﬁratht

meml:)er'I of the serv;ce until they are duly appointed.

The following observationu of the Hon ble Suprene Pourt

are relevant in this regards’

"14. It is now well settled 13w thit appointment/promotion
muSt be in accorddnce Wlth the Rulﬁ L direct reo:ui?oe
takes his sen;o:ity from the d3te on which he starts
dischargirgthe duty of the post borre on the c3dre while &
temporary ?pbointee aproirted dehors the rules or on
adﬁoc bésis or to 3 fortuitous v23cdncy gets seniority from

qphe date cf regular appointment.




15. It is settled 13w by the judgement of the Censti-
tution Bench in Di;gqt Recruit Class II Epg%neq:ipg Officer
Associstion Vs Stute of IENA:2%H3thst appeintwert in
8ccordence with rules is @ condition precedent te count
gqnierity,‘Tgmpégéry}g;w§dhqc or fortuitous appointments
etc. @re n;t dppointments inmaqqopﬂance with the rules

and the tgmperé;y %Qrviggwcapnop,be countgd tqvards the
seniority. See Delhi Water Supply and Sewage Disposal
Committee Ve R.K.Kashy2p, MEsocd Alhtar KXhan Vs State of

M,P,, D.N,Agarwal Vs State of M,P,, State of Tamilnddu

YsJE,Eﬁripe@rnam, Excice Commissioner; Kﬂruataka Vs
V.Sreekanta,
16.  In Keshav Ch3n§§§qgshi_vs_0hion of Indi2, the
segigrity)was to be counted f;om the date on which
“ppeintment wasnm?deuﬁquthe.pp§t"indéccardén¢e with the
ru;QS, The_previous'tempoparyﬁservice Should be consi-
dered te be fortuitous. In Union of India Vs S,K,Sharma,
this court held th&t“th§m§pp;ev§l of the U.?,StC.‘fo:
continudtion in 3dhoc post for the purpose of granting
p3y anl allevances chld"not dmount to regular appointment
@nd Adhoc services c2nnot be counted for determining
seniority by the selection by P.5.C, vide Vijay Kumar
Jéin VS $tate of H.?. In Keshev Chardr2 Jeshi case
this court held thﬁt.eu®l$y¢§ would become 2 member of
‘ seryice gn;g fgem the date of his 3ppointment dccording
to rules, ;nsﬁ.FLSebgaleS ﬁéje Bany§heqp§m;,this_court
held thét where st3tutory rules link.ﬁeni@:ity,With
cgnfirm?tion, senicrity camnot be fixed 3according te
length of cervice 3pd confirmdtion to 3 post borne on
the cadre iﬁ.élcan&igipn to get seniggity.,ln the’State
of West Bengal Vs Aghore iRth Dey, it was held that if
3dnoc service is follqwed,by";qgulagdsegvicea;the.benéfit
of_a§h0¢”$ervicg is pgt_é@missible if the appointment
was in violation of rules; In D,NAgrawal Vs State of

f\ 3998/'
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M.P,, it was held th3t seniority cannot relate back to
the date of temporary~§ppeintmént.?
Therefore, the a@pplicdnt was not entitled to count his adhoc
service for the purpose of seniority on the post of Assistant
Catering MBrager.
<§. Now, question ;S”whgyher,tpgbﬁQplicént iz entitlel to
ény benefit frcm the judgement of the Jabdlpur Bench of the
Tribun;l to which ?H:éﬁegegqg has been w2de in the QA,prpy
of the s3id judgement h3s nqthbeenwfi;ed 3longwith the QA ard,
therefore, ve d?qut_kﬂQW vwhit precisely is_the ratis of said
judgement apd in which exdct circumstarces it is to be applied.
Some directidns of the Tribundl in the 53i3 judgement h3ve
been reprodnced in Ann.AZ Jated 25th June, 1987. It is rot
quite cle2r from the OR on which directiocrs reproduced in
Apn,AZ, the 3pplicEnt has placed reliénce for seeking benefit
of the juigement. However, dppdrently item-b 2t pi3ge-1
(running page 15) of Ann.A2 would be somewhet relevant,
This is reproluced belowi‘

"{b) On the basis of action unﬂer {a) above the

~ promot ions uﬁie ‘to the posts of Astt, Catering
Maragers chould 21so be rev1eWei and all persans,
including the pntlt,iun-»r, W"m have put in two years
or more continuous sdtisfactory Service as Astt,
Munagmxs subject to their possessing requlslte
guailifications cshould be 3bsorked as Asstt, Mirdgers
with effect from the Jd3te they. were promoted/
appoirted to thit post (Asstt.Catering Mdnmigers)
and their seniority listé 3s Asstt,.Cdtering Mﬂnagers
reviced accordingly with r@fgrcn;; to_the d3ate of
ébsorption. In the ca:e of plalntlff J N, Mi..hra

this date will be £,7.1976. If this procsss involves
reveroal of existing promotions of deferdaats other
thin 1 to 3 to th3t extent their existing promotions
should Le reviewed," L ‘ ‘ o

The above direction will have no dpplic2bility tq the present
cdse pecluse tlrutly on the iﬁtn uf the judgement viz,.
'Qf;va6, the dppllcant hdd rnot put in two years' total
service 3s fseistint Cdtcrlng Mzﬁdger,‘hecause zven Accordi
to him, he w&s appointz3 on the “314 post on 16-12-24,
”Appa:ently, the directiore of the Tribunal were in reg?rdv

to those perzons who_hﬁd alveady worked on thae post of

Assistint Catering Mapdgers on the Jate of the judgement,
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1@. For all the 3hove redssns we hald £hat the appliciant
is not entitled to reckon his ceniority on the post of
Assistant Catering Meniger w.e.f. 15-12-64, The OA is dismissed

with ng order 82 to costs,
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