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IN THE CENT AAL AD1'1IN IST AA1' IVE TRIBUNAL, d:AIPUR BENCH, 

JAIPUR. 

OA 11/93 

J.K.Kapoor, Staff Officer Grade-III (Design) in the office 

of Chief Engineer, M.E .s ., Jaipur zone, Bani Pcirk, Jaipur • 

• • • Applicant. 

V/S. 

1. Union of India through Secretary, Ministry of 

Defence, Raksha Bhawan, North Block, New Delhi. 

2 • Engineer-in-Chief, Army Headquarter, Kashmir 

House, Nev1 Delhi. 

• •• Respondents 

CORAM: 

HON 'BLE MR .S .K.AGAR\'JAL, JUDL .MEMBER 

IalON 'B LE MR .N .P .NA~>JAN I, ADM .MEMBER 

For the ApQlicant ••• Mr .P .P .Mathur, proxy counsel 

for Shri R.N.Mathur 

For the Respondents Mr. K.N .Shr ina 1 

0 R DE R 

(PER HON 1BLE MR .N .P .NAvlANI, ADM.MEMBER) 

In this application filed ujs 19 of the Administrati.ive 

tribcmals Act, 1985, the applicant has prayed for the 

following reliefs : 

II ( i) 

(ii) 

the respondents may be directed to maintain 
rule of quota. That the order xx Annex·1re 
A-1 may be quashed and review DPC may be 
convened in accordance with the r·1les which 
has 'been reprod!.lced. The cipplicant, 
therefore,. prayed that direct ion may be 
issued to the respondents to the rules of 
quota. 

the direct ion may be iss '.led to the 
respondents to promote the applicant on the 
post of Executive Engineer on the bas is of 
seniority. The respondents may be directed 
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to prOduce the entire record of DPC pertaining 
to the year 1988-89 and 1991-92 so that the_ 
control \>Jith regard to the vacancy the name of 
the applicant may be considered by the DPC and 
may be perused by the Hon 'ble co~lrt/l'ribunal and 
control may be solved. 

{iii) That the o.M.No.35013/4/85-Estt.{scr) dated 
24th M:ly, 1985 which provides for reservation 
on the post of Executive Engineer in Group 'A • 
service may be set as ide and quashed. The d irec­
t ions may be issued to the res,?ondents that in 
f·lttlre DPC no post shall be kept reserved for sc 
or ST err:ployees for promotion to the post of 
Executive Engineer. 

(iv) direction may 1:e issued that the applicant shall 
be entitled to get ?romotion on the post of 
Exec>J.t ive Eng ineerM: and pay of the Exeaut ive 
Engineer shall l::e paid to him after completing 
period of 5 years service from the date he joined. 
The eenefit may be granted to him •r~ith XR::it 
retros-pectively. 

(v) that the Schedule-III in so far as it provides 
that the post of Assistant Engineer Group 'B ' 
Class-II Service to the post of Assistant Executive 
Engineer can be as class I service shall be cl-:.1bted 
together for the purpose of according promotion 
to the post of Exec.1tive Engineer may be declared 
ult rav ires and s.:::.me ~ may be quashed as being 
v iolat ive of Art ic le s 14 of the const it ut ion of 
India. 

(vi) further direct ion may be iss ;led that the promotion 
to the~ post of Exec·~t ive Engineer under Military 
Engineering Service Rules shall be made only from 
the post of Assistant Exec,lt ive Engineer • 11 

The applicant has challenged the impugned order dated 

10.9.19'2 (Annex:.lre A-1) promoting ce~a.in Assistant Executive 

Engineers (for short AEEs) and Assistant Engineers (AEs) to 

the grade of Executive Engineers (EEs) mainly on the grounds 

that the prescribed quota of 66.2/3% and 3 3 .i/3% from 

amongst feeder grades of AEES & AEs respectively under the 

Recruitment x Rules (for short RRs) was not adhered to; 

that ::Lf the quotas were followed, he would have become 

eligible and wc>.1ld have been promoted on the basis of his 

seniority in the sixth year of his service as AEE; that it 

~"·as wrong to club together two dissimilar grades like AEEs 

, Sc AEs for being feeder grades for promotion to EE and that 

j) no; posts co1id hdve been reserved for sc and ST persons. 

'{~lJJ:---
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? • Not ice of OA. "'as sent to respondents '1.-vho have filed 

their reply. The applicant hciS also f_iled a rej oirrler to 

the reply and the respondents have filed an add it iona l 

affidavit. All these have been ta!.cen on the record and 

perused. 

4. The respondents have contested the averrrents made by 

the applicant and have stated that the quota rule was strictly 

observed while drawing up the pane 1£ for promotions made 

vide the impugned order dated 10.9.1992 (Annexure A-1). It 

v.1as only in 1988 that a one time diversion of 40 vacancies 

of the AEE quota to AE quota was done in view of the fact that 

lillfiXI as much as 22% of the posts were lying vacant for want 

of eligible officers in the feeder category of AEES and such 

a large deficiency was adversely affecting the functioning 

of the Department. This diversion was done after seeking 

relaxation (provided under the RRs) from the competent 

authority which duiy consulted the UPSC. As regards reserva­

tion ?/£ for SCfST, the respondents have stated that, "the 

panel dated 10.9.19Cl2 for promotion to the grcide of Executive 

Engineer has been drawn by the OPC on the ~ldt bas is of 

selection as the vacancies considered by the DOC v-1ere of the 

g~x period prior to publication of new Recraitment R:..1les. 

As per the old Reccuitment Rules, on the b-as is of which the 

DPC held on 1992 was conducted, the post of Executive Engineer 

v.1as a se.lection post and accordingly, the DPC drew its panel 

dated 10.9.1992 on the basis of selection ba.sed ort merit. 

Since the scheme of xe reservation for Sched·J.led castes and 

Schedu.led Tribes is not applicable in respect of promotions 

within Group 'A' to be made. on the basis of seiecti:::m, no 

vacancy was reserved for Sched 1led castes and Scheduled 

~ Tri~s while cons ide ring the filling up the 

~ 
vacancies 
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pertaining to the period~~ prior to publication of new 

Recruitrr,ent Rules v hle SRO 4-E dated 9.7 .91. It is further 

stated all the DPcs which met after publication of new 

Recr·J.itment Rules fo1bons ider<i.ng the filling up the v·-':l.cancies 

of the period subsequent to the publication of new Recruitment 

Rules have been conducted on non-select ion bas is as per the 

provision of new Recruitment Rules and the scheme of 

reservations has been ap:Jlied in all these DPC as per the 

~xJ>Qx~bt:ix>lO. existing instruct ion of Govt • on re se rvat ions 11• 

On the quest ion of clubbing of the cadres of AEE Sc AE as 

feeder to the post of EE, the same has been provided in the 

RRS by the government or the Executive, keeping in view of 

its administrative requirements and it is a matter exclusively 

·J.nde r the domain of the executive p~uers of the government, 

which 'it exercises 1nder Article 3 09 of the const it,ut ion of 

India. 

5. we have heard the learned counse 1 for the parties 

at length and have also carefully pen1sed the material on 

record. 

5. As far as the question of having AEEs ~ AEs as feeder 

cadres to ~ the grade of the EE is concerned, the learned 

counsel for the applicant strongly argued that this cannot 

be done and cited judgements-)to support his contentions in 

cases like Gudur Krishnct Rao reported in (1998) 4 sec XSli: 

189, Jagdish Ch. Patnaik reported in (1998) 4 SCC 456, 

Rajasthan Public Service commission v. Chanan Ram Sc aar 

reported in (1998) 4 SCC 202 and Sonal S :ih imappa v. State of 

Ka.rnataka reported in 1m Aift 1987 SC 2359. we feel that 

these cases are distinguishable because in none of theseJ 

the powers of the exectJ.t ive to prov-ide for more than one 

l gral as feeder 
l 

c~ ""/ v'~----
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to a promotion post has been str\lck down. 
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The respondents on the other hand have equally strongly ,_O 

defended the powers of the executive to h~ve the ~no~ c ~ 
W'l' li. ~t.-jte..-~+ l'-2-rld.s ej- l-<-y..Jp.r ~ 'c:.e 

provision of feeder grades of AEE & AE~ for promotion to EE 

in the RRs and have also cited a num'oor of judgerrents where 

such power of executive has teen upheld. Some of these are 

the case of Mallikarujuna Rao, (1990) 13 ATC 724 (S.c.): 

As if Hameed v. State of J&K, 1989 Supp. (2) SCC 3 64,. 9--nd 

Girish Saba i & ors. v. UOI, (1989) ATC 251 (CAT-New Delhi) •. 

we hs.ve, therefore, no hesitation in holding that the 

prov is ion in RRs providing for promot ion to EE from the 

feeder grades of AEEs & AEs cannot m:f be faulted and is 

perfectly va 1 id . 

7. As regards the 1 one time divers ion of 40 vacancies from 

out of quota of AEES to .AES in 1988, the RRS themselves 

provide for such relaxation as 1nder : 

"Power to relax - where the government is of the 

opinion that it is necessary or expedient to do so, 

it may by order for reasons to be recorded in writing 

Sc in consultation with the commission (the UPSC), 

relax any of the provisions ot(these rules with regard 

to any class or category of persons • 11 

we have perused the order sheet shown to us in this regard 

and we are satisfied that such diversion of 40 posts in 

1988 was vali.tily done. In any case, this diversion was done 

in 1988 ,.7hen the applicant was not even eligible for 

cons ide rat ion for promotion having joined as AEE only in 

Decemt:er, 1985 and thus not completed even 5 years of service. 

8. Another ground raised by the applicant was that no 

post should have been reserved for SC/ST. In this regard 

the respondents have stated that when the DPC met in 1992 

~ for,the vacancies for the years 1990-91 and 1991-92 under 

~· 
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the pre revised RRs applicable prior to :.S 9.7 .1991, the 

promotion to EEs from AEEs 'lrias on select ion bas is and 

accordingly the scheme of reservation for SC/ST was not 

applicable and no vacancies were reserved. This DPC had 

prepared the panel on the basis of which orders for promotion 

for 7 AEEs were issued on 10.9.1992 which has been challenged 

by the applicant. In view of this, the challenge to the 

impugned order Annex'.rre A-1 on the ground of vacancies 

having been reserved for SC/ST does not stand. t.;e are not 

required in this ap.)licat ionit to adj 1J.dicate on the larger 

issue of the validity of the reservation policy of the 

governrrent and ~hope that the government woild be taking 

note of the dec is ions of the courts in this regard. 

9. 
i 

The applicant has also averred that he)should have been 

promoted in the sixth year of his· service as AEE. ~!e are 

not able to persuade us to accept this contention as there 

is no right to promotion, there is only a right to t:e 
not 

considered. we notice that the applicant has,Ltaken any 

plea that he has been superceded by any of his juniors. All 

that HD has been mentioned at one place is that in the order 

Annexure A-L)promotion have been given to certain employees 

belonging to sc though they are junior in comparision to the 

applicant. However, :X we find that the bas is for the 

impugned order at Annex are A-1 vJas the DPc:::. held at UPiC 

on 9-10 July, 1992 under the RRs prior to the amendment 

. brought about w .e .f. 9. 7 .1991 ,vo~hen select ion process was 

applicable and seven AEES were promoted as per Appendix 'A' 

toE-in-c: Branch EIR (0) letter no.A/41023/1/90/EIR (0) 

dated 10.9.1992 which the applicant has challenged in the OA 

and annexed as Annex:lre A-1 7 
~ S.C/ officer in this Appendix 

uJWh . -----' 
< .. ...... 

there is no rrent ion of any 

and in any case the respondents 
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have already stated that the scheme of reservation for SC/ST 

was not applicable for this selection for vacancies falling 

in the peric:d when RRs as existing prior to 9.7 .1991 were the 

relevant RRs. The relevant year was changed to the financial 

year· w .e .f. 1.4.1990 and all the 7 vacancies for promotion from 

amongst AEE, 4 out of a total of 6 during 1990-91 and 3 out 

of 4 occuring prior to the taking effect of. the modified RRs 

w.e .f. 9.7.1991 were considered as general vacancies with no 

reservation for SC./ST and £x filled up as p:; r the Appendix 'A • 

to the order dated 10.9.1992. The other DPC held on 7.8.1992 

in the Ministry of Defence considering promotion of AEES 

against 32 vacanci~s against the quota of AEES and issuance of 
f 

orders for promotion of 29 AEEs, inclusive of j§te 5 SC and 24 

general candidates and held under arrended RRs made operative 

w.e.f. 9.7.1991 Jt..» is beyond the purview of the present OZ\. 

since the order challenged is the one at Annexure A-1 and it 

contains promotions of 2XKBX 7 AAES against vacancies availabl, 

prior to the amendrrents made in the RRS and made operative 

w .e .f. 9. 7 .1991 • 

10. In view of above discussions, we come to the conclusion 

that the application has no nerit and deserves to be dismissed 

and is so dismissed. 

Parties to bear their own costs. 

eLL 
(N .P .NAvJAN I) 

MEMBER {A) 

(S .K .AGART;7AL) 

MEMBER (J) 


