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Vs, ‘

UNION OF INDIA & ORs, . e.. RESPONDINTS ,
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HON, MR, JUsTICE D,L. MZHTA, ' VICE CHAIRMAN,

For the Applicant ee. OHRT K N, MATHUR,

For the Respondants vee SHRI 5.5, HASAN,

PER HON, Mi, JUSTICE D,L, MEHTA, VIGS CHAIRUAN,

At A oD P st S K 20 200

Heard the learned couns=2l for the parties, The agpoli-
cant was removed from Servici% on 22,1.36 vide order Annerre
A-1, He preferred an appeal against the said order which Nés
rejected vide order dt,21,3,35 (Annexure A=2), Thé applicant
filed Review Petition, which was also rejectad vide order dt,
28.7.86'(Annexure A-5), The applicant submitted a mercy
pétition t0o the General Manéger, which was also disposed of
vide Annexure A-6 dated 15,10.86. The General Manager passed
order that on humanitarian groqndgmie-appointment as Fitter

Grade-~T in ‘the scale of Rs .,380-560 at the minimum of the scale

i.2, RS.SBO/; p.m., can bz given to the applicant, However,

" he orderad that before such re-appointment,the apolicant

should be raquired to submit ®a clear understanding" from

two Railway Zmployees for good behaviour h2ncetorth,

24 " hether this order on the mercy petition gives a cause
of action or not nesds consideration, Filing of a mercy
petition is not a right and the order passed on it may not

give a cause of action against the order passed in the
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disciplinary proceadings, If it is'assumedg for the time
being, that the order Annexure A-§ gives a cause of action
to the applicant, then the casuse of action arose in 1935,
He however submitted a memorial to the Prasident of India
on 19,56.89 i,e, about after two years and 11 mon&hs after
the e¥eder—+n mercy petition was dispossad of, fhe same has
bezn rejected on 7,9,89 vide Annexure A-7, The ground for
rejection is that the petitiner has availed the remedies
available and the petition before the President of India
has been submitted more than six months after passing of
the order against which the petitione=s has been submitted,
Under Rule 31 Appendix 10, a petition can be filed to the

President of India within a period of six months.

3. Mr, Mathur, appearing on behalf ot the apolicant, ha
cited betore us the case ot Collector, Land Acquisition,
Anantnag and another Vs, Mst. Katiji & Ors, (AIR 1987 SC
1353) in support of the plea that delay should be condoged,
To condone, or not to condone, is not the only question,
The question which needs consideration by the court is
whether there is sutficiznt cause for the delayl Under
Section 21 of the A,T. Act, 1985, the word ‘sufficient caus:
is used which is similar t> the provisions of Section 5 of
the Limitation Act, Mr. Mathur submits that ths expreséioi
tsutficient cause! employed by the legislature is sufficien
elastic to enable the courts to apply the law in & meaning-
ful manner which subserves the interests ot justice. When
it is stated that every day's delay must be explained, it
does nét mean that a pedantic approach should be, adopted

in the matter, There cannot be also a eoresumption that the

delay has been occasioned deliberately. He has, therefore,

sryas to be condoned,

argued that the delay in this case des
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4, #r. Hasan submits that the applicant is bound to
axplain the delay for the following periods : Thé Review
Application was rejected on 23,7.86 and the applicant filed
the petition before the President on 19.5,89, Thus, the
délay_of three years and two months will have to be 2xplained
and the applicant will have to satisfy the courf why he has
not moved within six months, The §econdvdelay is from
7.9@59, when the petition filed before the Presidant was
réjected, to the date of filing the application before this

Banch on 19,3,91, This da2lay is of 13 months,

5. The applicant has also filed MP No.l14/93 for .the

condonati»sn ot delay, -

6. We have heard the rival contentions ot the parties,

Atter passing ot the order Annexure A-5 dt., 28.7.86, the

applicant had no legal remedy, and to move to the G2neral

Mlanager by way of a mercy petition cannot be said to be a

legal remedy, Zven it it is assumed that a cause of actizn
had accrued to the applicant on 28,7,.,86 and thereétter he
had a right to tile a petition betore the President ot India
under Rule 31, he should have done so within a period of six

months .

7, Thus, there is an inordinate delay ot doout five years
iﬁ tiling the CA, The disciplinary action has been taEen and
the applicant has been removed from servicss and =2vzn his
Review Petition has been disposed ot with the direction that
his case can be considered for tresh appointment. The tact
that the appolicant did not take any action atter rejection

ot his review appnlication tor a period of over thres years

and two months, goes to show that the applicant was apparantly

satistisd with the order passed by the General Manager taking
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him beck in service, .part trom that, the arcumints of U

Mathur thet in thez interest of iustice avery t

Ly .

e ot delay

should be condoned cannont be accepted, Th2 court has discre-

tion to condone th2 delay, The dis

ration has to be exercisac

judicially end not arbitrarily. There are no sutiici=nt

grouncs tor condoning the delay in this case, The ap
a

tor condonation of delay as well as

costs,
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