IN THE CENTRAL ADMINISTFATIVE TFRIBIIUAL, JAIFUFR BENCH, JAIPUR.

O.A, NMz.,114/93 Date of order: 2.2.19
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Unicn of India ¢ Ors. : Peapondents
Mr.K.S.2harma : Counsel for applicant

—

Mr.U.D. Counsel for respondent MNos.l & 2
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Hon'blr Mr.Gopal Rrishn
Hon'kble Mr.0.P.Shavma, Administrative Mzmher

PEF HOM'ELE MPF LP.EHAEMA, ADMINISTRATIVE MEMBER.
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/

Shri G.D.Rathi as Managsv, RLO/HSG-II Le guashed and promotion
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crder for the post of Manager, RLO/HEG-II, may be passsd in

favour of the applicent. He has further praysd ithat the

applicant may be Jdeclared senior to respondent MNo.3, Shri
| - G.D.Rathi, HSG-II/ Manager, RLO, Jaipur. Thers iz a still
' fniter | .

pravzr that vrzapondent MNo.l2 the Chizf Post Mastszr General,

Pajasthan Circle, Jaipur may be divecced to issue ovdsr

the partiss and
hz application, thse
. replics ©o the application by the official vrespondents and the

privats respondznt, affidavit filazd Iy the applicant,
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avit £ilezd by ithe: official respondents and ths

. _The zpplicanc's case i3 that the Peturnzd Letierv
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first incumbent on this post was Shri Madan Mohan who cams on
tranzfer &to Jaipur alongwith the post from Magpuvr in  the

capacity of L33 and thevezfiber got promotion az HEG-IT while

Jaipwur and holding ths post

W

posted at Jaipur. While postsed

of HEG-II and inchavge of FLO, Jaipur, Shri Madan Mohan rekived
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nimacion on 30.5.73. The post of Managzsr of PLO in the
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gradz of HEG-IT is a cinglzs post and theres fannot be any
rezsrvation againat the singls post. On thiz post falling

vacant on  1.7.7Z2 it waa £illedup by appointing Shri
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G.Ingoliktar, who wa
vacant on 1.8.83 on vztivem:zni of the previous incumbent and

was £ill=dup by Shrvi M.P. Gads, who was again a Jgeneral
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the incumbent and was f£illedup by Shri B.R.Pao on 2.7.26 whao

wag adain  a ganzral candidate. Tt again £211 vacant
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gubszgquently and was £illzdup on 1.10.91 by appointmenc <f Shri

L4

G.D.Fathi, who was an SC candidatsz. Thev applicant
that Shri G.D.Faithi iz Jjunicr o the applicaﬁt. Az pzr the
judgmenit of the Hon'kle Suprems Court in the cass of Dr.
Chakradhar Faswan Va. State of Bihar, AIP 1988 3¢ 9

only one poskt in the cadre there can be no reservation with
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reJgard te that posc 2ither for vecruitmeni at the initizl stage
cr for £illing up a future vacancy in rvrespect of that post.
Therzfore, according to the applicant, +this keing a =zingla
post, it ghould have keen £illedup by appointment of general
candidate and in any ca3s Shri S.D.Fathi keing a SC candidate

was not enticled to be appointzd on the 2aid post on 1.10.91,

glso for the vrzaszon that he waz juniovr ©o the applicant in LSG.
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(Annz.246) and aeni several subscqusent remind
he grantzd any promotion to the sS3id post nor Adid he hear

anything from th: rezspondznts in responss to his rzpreszntation
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ie hbezing maintained as p2r the existing government ovrdesrs and
tz. Eince no 3C candidat:z had kbzen available, thisz post

thiz point was requirec'to bz filledup in accordancs with the
inetructions  containzd in the Departmznt of Psrsonnsl &
Administrstive Peforma OM dated 29.4.75.‘Thu3 the vacancy which
had ariszesn on account of vebivement <Ff Shri B.R.Fao w.e.f.
1.10.91 waz vrzgunived to ke fillzdup by promoting an  2C
can;irate and accovrdingl, on the recommendations of thse DRC,
Shri G.D. PRathi, an 2C candidat: and vespondenc lic.2 in

application  was romoted vide ovder Jdated 30.2.91. The

representation submitted by the applicant was July consgidered

-~

and was rejectzd vide latcer dated 2.2.92 (Annz.F1). The

respondznite have acceptasd that th: applicant 13 &&nicr €O

rezpondent No.3 bhut as stated zkbove the post of HEG-II was
requirzd o bhe £illedup from amongst the 21igikble SC candidates

ajainst carvied fovward rositer point since 19732, The applicant

aid pozt.

0]

was, therefore, not entitled to ke appointsd on ths
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6. Subszquently during
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counsel for ths applicant cit:

Thessz instructioﬁs have &lzo bizn pressntzd by thz official
rezpondzncs as Annx.P3 to theiv addiciconal affidavit. According
to the lesrned counsel for the applicanc, =ven 1f it was
azzumed that th: post was to be filledup on the bhasiz of the

roster the vespondents had srved in £illingup the vacancy
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arizingy on 1.10,91 by appointing an 3C ¢
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him reservations werz provided in  accovdanc: with thes
instructions contained in th: afor:zzaid OM dated 22.4.70 and
fective from 1970. The post for the
irat tims was fille=dup in 19270 and thzrefors, the
dztzrmination of a carvied forward vacancy zshould have heszn
made with referencs to the £illing up of the post in 1970 and
illing up of the post zuksesquent to
that date. On this caleculacion, therefors, th: vacancy arizing
on 1.10.91 shcould have been filledup by a non-5C candidats and
gince the applicant wvas &znior £©o0 Shri G.D.Fathi, hs should
have been appoint:d as HSG-II/Manager, PLO, Jaipur. The
official vespondentz have drawan attention to Annx. Pl dated

11.7.68 which iz an OM is=suesd by the Minisitvry of Home Affairvrs

2.C theveof it hazs heen
provided that thzre will bz no vressvvation £orr 3C and ST
&2 in appointments wmads: by promotion on ths hasis of
ty subject to fitness. (The subzeguent provizions in ths

said pava are not rvelevant fov
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Arawn to Annm=.FP2 vhich iz th: OM datzd 27.11.72 izsued by the
Deparcment of Personnel, Cakinet Secvetaviat, Govi. of India,
in which in pavrs 2 it haza been stated that the policy in regavd
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for SC/8T candidatzs  in  posts £illed by
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promocion on the hasis of seniovity subject to

beezn reviews2d and it has hkzen dzcided in supersezsion of the

candidates in promcotionz made on the bhasiz o
to fitness in appointments to all Clasz I, Class II, Class III
and Claszsz IV poscs in which the elemznt of Jdivect vecruitmzznt,
if any, dozs not excezd 50%. (Since appointment

tter provision is not
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re wholly by promotion, this 1

=
i1}




' et e e - v —— .

(Annx.F1l) constituted an zzczption to the gzneral rule of

- &C and BT candidzates
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rzssrvation of 15% and 7.5% vacan

oM
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rezpectively. But thiz exception had Leszn dons away by th
dated 27.11.72 (Annz.F2). Thuz the post was requirsd to ke
filledup in accovdancs with ithe roscer point from 1972 onwards
and not from 1970 on wavrds. After 1972, the vacancy for the
& on 1.7.73 but since no &C candidate was

firsc time ro

m
W

available, it was £filledup by appointing & gensral candidate
Shri V.G.Ingclikar but the vacancy was carvied forwvard for 3
racruitmeni y2ars in accordanc:s wiith th: exiant instructions.

The post again £211 vacant in 1922 and that time alsd no SC
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candidat: was available and thevefore, a gzneral candid
M.F.Gadz was appointed buic once agjgain the vacancy was carried
forwatrd for 2 recrnitment years. The post again £211 vacant in
1934 and a2t that time alzo no 8C candidat: waz available,
therefore, the pozt was £illedup by appointing onse Shri B.FR.Pao
on &d hoc kasiz on 1.12.51 and aftzvr vacsiving sfanction o
competent auvthovity for dzreszvvaiion of ithe 2aid post on
22.5.86 Shri Fao was promoied Do t

regular basiz. Thz dereservation was allowed subjzcoi Lo the

condition that the resgervation would be carvizd forward for

ime an SC candidate, Shri G.D.Psthi, LSG,
though juniocr to the applicant was availakle for f£illingup the
post and thevefor: he was appoincted to the 2aid post w.e.f.

1.10.5%1. The posit was aciuvally vequived to ke f£illedup by an ST

candidate but it was ezchangzd with an 2C post znd accordingly
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C candidate wasg appointad to the 2z2id post. Thus, according
o ths reapondents Shri G.D.Fathi had bzen vightly appointzd to

thz 2aid post wee.f. 1.10.91 on the basis of the roster point
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"had to be carvied forward for 2wz

and cavry forward of th: vacancy i©o be filledup by 2C/St

6. The lzarnsd counszl for the applicant drew attzntion
to para 2 of the additional affidavit §filed by the official
reapondents in which it has heen stated that when Shri 2.FR.Pao

was appointsed to th v baziz on 3.7.8¢ the
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case no subzesguant appoinimani to this post could be mads on
the

bhaziz of vzsszrvation. The lzarnsd counssel for ths: official
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argument oy stating that

derzezrvation was for ithe appointmznc of Shri B.R.Rao, a

nzcific for appointmznic of Shri B.P.Pac, Lhs rvresevrvation point
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7. The leavrned counsel fovr ths private reapondent staced
tion dac=zd 2J1.2.92
which had hezn rejecked vide order dated 23.2.93 (Annx.R1

the oifficial veszpondents to

the O.A). This vejection had not besn challesnged by the

2. Thz lzarnsd couns:l for the applicant alseo challenged
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9. = havs considered the matter carsfully. Undoubesdly

the genzval principle laid down by th:z Hon'ble Suprems Court in

Dr.Chakradhar Paawan's case has to bz obssrved in £illing-up
moets on the bhasiz of vessvvations. Howsver, ws alzo have to

+

Jogsndra Szthi Va. FPakindranath Behura & Ovs, (1205) 31 ATC 772

yherzin the Hon'bl: Suprasme Couri have discussed ths issue

4
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carry forward of vacancies, on the 2C/ST candidatez not being
available for fillingup post on che basiz of the roster point.
In Bhagszhwari Prasad's case the Hon'ble Suprzme Court had also
conaidersd theivr ecarlizv judgment in Dr. Chakradhar Paswan's
case. In both these Ju ﬂqm«nc; th2 Hon'lils Supreme Courtc held
that a vacancy could ke £illedup by a ressrved category

candidate on the hkhasiz of carry forward and as =een Lfrom

Rageshwari Praszsd's cass, thisz did nok precluds even a 3ingle

principle undsrlying carry forward of vacancies. Now in the

zvplained how on the
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3 occasiong the post £211 vacant after 1972, it was filledup on
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post was regquivred co be £illed vp by an ST candidacz but since
an ST candidats was not availakhle, it waz ezchangsd with an 3C
candidate and was filledup by 3hri S.D.Rathi, who was otherwise
junior to the applicant in LSG. We find no meritc in the

contention of th: counsel for the applicant that since the post

specific to Shri Fao. Wz alsc find no merit in the conten
of the lzarned counszsl for the applicant that O.Ms at Annxs.R1
and P2 annexed to  the addicional affidavic f£iled by the

official respondznis ar:z nobt genuinz. These are also reproduced

o

in "Prochure on PReservation for ST & ST in Services" 7th
ndltlon publishzd by the 3ovi. of India, Ministry of Fersonnel,
Pubhlic Griesvances & Pension, New Delhi, 1987. The instructions

-

contained in parz 2.7 of Annzx.Fl daczd 11.7.68 annexed to the
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additicnal affidavit of the official rsepondents provide th
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thzr=s shall he no razzevvacion for &C and ST candidaces £
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fillingup posts Lo he £i1lzd by on promotcion on thz basis of
senioviity sukjeci to fitnzss. This was appearencly an =xcepiion
providsd to the general rul: of res:zrvacion. This sxception was
done away with in 1972 by OM Jdatced 27.11.72 (2nnz.F2)  annexed
to the additiconal affidavic of the official vespondents. Thus,

grvations for vacanciss ©o ke filledup on the basis of

in
1l

10z

Aatz of iszue of these instructicns. We do nokb 28 any conflict
betwzen thess two instrwvctions velizd wupon by the oifficial
respondznis and the instruwciions containsd in O.M datzd 22.7.70
rezlizd upon by the learnsd cowunsel fov the applicant (which
have been pressntsd a2 Annx P2 o th: additional af

We are, itherefore of the visew that

the Hff

(—
2
l_l
[x]l
—
=
iy
0]

i
(]
Cy
i
‘_
o
.

there was no irregulavity in appointing Shri S.D.Rathi to &l
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said post w.e.f. 1.10.91. In thess clvrocumsStandc

want to Jgo ince th2 question wvhether the applicant should hava

challengsd the vejection of ths represzentation by the official

l’ll

respondents.
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0. In the circumstancesz, the Q.A. iz dismisssad.
shall bes no ovder as Lo costs.

Glovdwe

(N.P.Sharma) . (Gopal Krishna)



